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TT is not attempted in the following pages to give a 
■*" complete compendium of the law relating to mar- 
ried women, so as to make it a work of reference ; it 
is hoped that the subject will be so presented as to 
give to intelligent readers outside of the legal pro- 
fession a reliable summary of the law free from the 
usual technicalities. Still, the subject is so far 
treated in a legal point of view, as to afford, it is 
hoped, some assistance to the law-student. 

I have studiously avoided the part of a doctri- 
naire ; I have only considered the law as it is ; and 
have not introduced questions of a debatable charac- 
ter upon which decisions differ. To carry out the 
subject properly, I was compelled to treat of the law 
pertaining to the married relation. 

During my legal education, the law relating to the 
status of married women had an exceeding novelty 
and attractiveness for me. I saw, I thought, here 

(V) 



vi PREFACE. 

more of the remedial process of law, more of the 

method by which law is shaped and directed by 

enlightened thought; and at a time when there is 

so much inquiry and agitation upon the question 

of woman's rights and disabilities, it seemed to be 

desirable to ascertain her exact legal position ; for I 

believe many who talk most loudly on this topic 

are strangely ignorant of her real status in law, and 

are apt to hold the law accountable for much that 

is due to social habit and organization. 

I would ask from the legal profession their kind 

indulgence for an attempt, which if well favored, may 

be rendered hereafter more acceptable by greater 

scope and reference. 

John Proffatt. 

61 Nassau Street, N. Y., ) 
January, 1874 J 
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WOMAN BEFORE THE LAW, 



CHAPTER I. 

FORMER STATUS OF WOMEN. 

A T a time when the political status, the legal 
'^^- rights and disabilities of woman are being ex- 
amined and discussed, when claims are put forward 
for a more independent position for her in the social 
scale, it cannot fail to be instructive as well as inter- 
esting to look back and examine her condition in the 
early periods of society in which many of our existing 
distinctions and institutions had their origin. Wher- 
ever men have speculated on the origin of mankind, 
they have generally, if not always, assigned at the 
beginning an inferior position to the female sex. 
Among almost all nations, we find certain legends, 
professing to account for the manner in which woman 
was introduced into the world ; and while these are 
as ludicrous as they are incredible, they yet convey 

• (I) 



2 WOMAN BEFORE THE LAW. 

to us the current of thought so prevalent as to her 
inferior position as compared with man. Thus Ir\-ing, 
in his " Life of Columbus," records the following le- 
gend as current among the people of Hayti at the 
time of the discovery : — 

"They were for a long time destitute of women, 
but wandering on one occasion near a small lake, 
they saw certain animals among the branches of the 
trees, which proved to be women. On attempting to 
catch them, however, they were found to be as slip- 
pery as eels, so that it was impossible to hold them. 
At length, they employed certain men whose hands 
were rendered rough by a kind of leprosy. These 
succeeded in securing four of these slippery females, 
from whom the world was peopled."* 

The Hindoos have a legend equally preposterous, 
which says that men were first made with tails, and 
that the caudal appendage not adding much to the 
appearance of the man, the Creator cut it off, but not 
wishing to lose anything he had made, he fashioned 
it into a woman, which it is supposed, accounts for 
her inferior position.f Taken in the whole, these 
legends or fictions, instead of confirming the popular 
phrase, that woman is man's better half, rather tend 

* Life of Columbus, vol. i. p. 421. 

f Alei^anc^er: Hist, of Women, voL i. p. i. 
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to show that she is his worse half; which would seem 
to be further confirmed by the fact, that many of the 
ills and calamities from which the race has suffered 
have been generally attributed to woman. Indeed, 
the Scriptures have been appealed to, as counte- 
nancing and sanctioning her inferiority ; and our early 
law expositors have traced Voman's lower position 
and subjection back to the Mosaic writings ; and as 
an old writer says, *' the common law here shaketh 
hands with divinitie." 

In savage life, as a general rule, we find woman 
occupying a very inferior and subordinate position to 
that of man ; and the reasons for this are very ob- 
vious. In that rude life where prowess, power and 
endurance are commanding distinctions, she could 
not possibly, by reason of her comparative feebleness 
hold a very exalted position. The hard exigencies 
and constant perils incident to such a life inevitably 
compel her to take, as far as the physical contest is 
concerned, a rank secondary to that of man. Here, 
her delicate intuitions, her superior social qualities 
and her natural sensitiveness have no opportunity to 
develop and display themselves; she is here the 
mere slave of man, the minister to his passions, and 
forced to every mean and laborious drudgery. 

In Brazil, women are obliged to follow their hus- 
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bands to war, supply the place of beasts of burden, 
and carry their children, provisions and hammocks. 
A Jesuit missionary reproving one of the female in- 
habitants^ of the banks of the Orinoco for infanticide, 
received the following reply : — " I wish to God, Father, 
I wish to God, that my mother had by my death pre- 
vented the manifold distresses I have endured. . . . 
What kindness can we show to our female children 
equal to that of relieving them from such servitude, 
more bitter a thousand times than death. I repeat 
again, would God, my mother had put me under 
ground the moment I was born."* 

There is nothing more natural to the untutored 
and savage mind than to consider his right to a thing 
to arise solely from his brute force ; just as the brutes 
themselves exercise dominion over the weak and 
timid by reason of their superior power. So a woman, 
acquired probably in the sam« manner as any other 
part of his property, was merely a chattel, a thing of 
barter, capable of being treated as any other part of 
his personal acquisitions. Hence no one had any 
right to interfere with his treatment of this property ; 
his was the injury if she suffered ; his the benefit if 
she added to his stock in any way. 

The first settled idea of a man's right to the ex- 

* Alexander : Hist, of Women, vol. i. p. 196. 
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elusive possession of woman arose probably from the 
practice of capturing wives. In a state of continual 
warfare, surrounded with hostile tribes, sons would 
be a source of strength, and females a burden, and 
of course, either neglected in youth or exposed to 
die. Thus a scarcity of women must take place, and 
a necessity would arise to supply this by preying upon 
the wives of a hostile people. It would then happen 
that a woman would belong to several men, as was 
the case in Britain at the time of the invasion of Cae- 
sar.* There is no custom met with more frequently 
in the early history of nations than this of the capture 
of wives. We observe it in the early legendary his- 
tory of the Greeks, the Romans, the Hindoos, and at 
present among the tribes of Africa, plainly indicating 
it as the most prominent trait of semi-civilized life. 
Even close upon our own times we have allusions to 
it; for Scott in his preface to "Rob Roy" mentions 
such a practice, as he says the McGregors captured 
a wife in 1750 for Robin Oig. The custom was not 
unknown even in England, for a law was passed in 
the third year of the reign of Henry VII. making it a 
capital offence for any one to carry away a woman 
without her consent. In the Bible history, the same 
custom is often referred to. We read of the capture 

* De Bello Gallico, lib. v. 14. 
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of wives from the daughters of Shiloh for the children 
of Benjamin ; * hence the phrase so frequently met 
with in the Bible, that a man " took a wife," was as 
literally as figuratively true. Jacob purchased Leah 
and Rachel by the performance of certain services for 
their father; and this custom, which seems to ha(re 
been at first general in Judea, appears in the age of 
Homer to have been general in Greece. 

Layard, in his " History of Nineveh," mentions this 
custom as still existing among the Arabs. He says : 
*' As soon as the workmen saved a few piastres, their 
thoughts were turned to the acquisition of a new 
wife, a striped cloak or a spear."f 

It was one of the most remarkable features of the 
laws of ancient India, that they forbade this sale on 
the ground that the parent should not sell his child.$ 
However, a remnant of the custom undoubtedly lin- 
gers in one form of a Hindoo marriage, called the 
" Arsh," where the parents receive from the bride- 
groom a bull and a cow, when they surrender their 
daughter.§ In one form of a Roman marriage, the 
Coemption there was a mock sale of the wife to the 
husband. The necessary witnesses were present, as 

♦ Judges, xxi. 21. \ Vol. i. 355. 

% Legouv^ : Histoire Morale des Femmes, 95, 96. 
§ Halhed : Gentoo Laws, ch. 20. 
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were legally required to give validity to a contract, 
and an official with a pair of scales to represent the 
weighing of the purchase-money. It cannot be 
doubted but this fictitious sale was once a real form 
of marriage.* 

In taking a glance over woman's condition in sav- 
age life, we find her lot to be as despicable and as 
pitiable as it could possibly be. We have, however, a 
pleasing exception among the Teutonic people, who 
were accustomed to treat their women with such def- 
erence as conclusively to convince us they were sev- 
eral degrees in advance of a savage race, if not in 
some degree civilized. It has been truly said that the 
position women occupy in the social scale, and the 
treatment given them among any people, show 
pretty exactly the stage that people has attained in 
civilization. 

The Roman historian Tacitus bears testimony to 
the superior consideration given to women among 
this people. He says their women were consulted 
on important events ; they were exalted to an honor- 
able position in the family, and were often deferred to 
as advisers or arbitrators when disputes were about 
to culminate in war.f 

* Am. Law Rev., Oct. 1871. 
t Germ. viii. and Hist. iv. 61. 
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The ancient Germans had, and their descendants 
continue to this day a usage called a " Morgangab," 
or morning gift, which the husband is obliged to 
present to his wife the morning after their marriage, 
and which becomes her sole and absolute property, 
and which is supposed to be the origin of the 
jointure.* 

In Oriental lands laying . claims to civilization, 
women are not so grossly or so inhumanly treated as 
in savage life ; but they are yet little advanced in es- 
timation and importance, and their position is com- 
paratively inferior and unworthy. They are consid- 
ered as merely fit instruments to minister to man's 
luxury and display ; and whatever education may be 
bestowed upon them, is such only as to set off to bet- 
ter advantage their charms in the eyes of their mas- 
ters, without opening their own eyes to the injustice 
or degradation of their condition. Jealously screened 
from the world, and kept apart from its active robust 
life, they continue enfeebled and inexperienced in 
mind, and then are taunted for not possessing the 
very qualities for whose acquirement no opportunity 
is given. It was the fashion of the Orientals to 
praise all women in a fulsome sensual way for their 
personal charms, while they deemed them unfit to 

* Lecky : Hist, of Morals, ii. 294. 
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rank as man's companions, and looked upon them as 
destitute of every good quality of mind. The Hin- 
doos, in particular, were distinguished for their dis- 
trust of the fidelity and goodness of their women. 

In a learned work,* or digest of their laws by 
their pundits or lawyers, we read from a chapter en- 
titled " On women," as follows : " A ?nan both day 
and night must keep his wife in subjection, that she 
by no means be mistress of her own actions ; if the 
wife have her own free will, notwithstanding she be 
sprung from a superior caste, she will yet behave 
amiss." Again, in the same chapter: "Women have 
six qualities : the first, an inordinate desire for jew- 
els ; the second, immoderate lust ; the third, violent 
anger ; the fourth, deep resentment, no person know- 
ing the sentiments concealed in their hearts ; the 
fifth, another person's good appears evil in their eyes ; 
the sixth, they commit bad actions." Still further : 
'* A woman shall never go out of the house without 
the consent of her husband, she shall not eat before 
her husband eats, nor laugh without drawing her veil 
before her face." 

We get a very good glimpse of the condition of 
women in the East from the Jewish writings, and we 

* Halhed: Gen too Laws, chap. xx. (A copy is in the Astor 
Library.) 
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are compelled to acknowledge, that the ideal there 
is by no means one that can be either admired or 
commended by one imbued with the notions of the 
nineteenth century. The most impartial observers 
will find evident traces of that depreciation of w^men, 
which was so marked a feature of Oriental countries. 
Polygamy was authorized and practised by the >yisest 
man on an enormous scale. The types of female 
excellence are in general of a low order. No woman, 
perhaps, has bestowed on her a greater eulogy than 
she who, under the most treacherous circumstances, 
murdered the sleeping fugitive who had taken refuge 
under her roof. A period of purification was ap- 
pointed after the birth of every child ; but by a sig- 
nificant provision this period was twice as long in the 
case of a female as of a male child. **The badness 
of men," a Jewish writer emphatically declared, " is 
better than the goodness of women."* 

Almost the whole history of remote antiquity 
presents us with a scene in which women appear 
too inconsiderable to have acquired any wealth, 
or to have been trusted with it when acquired by 
their parents or relatives. Among the ancient in- 
habitants of Chaldea and Arabia, we are told that 
women could not hold the possession of any inher- 

* Ecclesiasticus, xlii. 14. 
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itance ; and the decision of this question by Moses, 
shows that in his time, no precedent had existed of 
females having any such privilege. The daughters 
of Zelophehad required their father's inheritance 
when he died, leaving no sons ; and Moses, by Di- 
vine Command granted it them, and ordained in 
future, that when a man died leaving no sons, his 
inheritance should become the property of his daugh- 
ters. This decision is thought to be the basis on 
which the succession of women is; in many countries, 
founded at this day.* 

Yet though woman's position was somewhat supe- 
rior, the custom of purchase existed, as a reference is 
plainly made to it in the book of Ruth.f Indeed 
this custom is an exceedingly deep-rooted and tena- 
cious one ; for with all our boasted advance we can 
hardly say it has entirely disappeared among our- 
selves. 1^ 

So in Jewish writings, we find the incapacity of 
women to make vows or contracts unquestionably 
asserted. Husbands and fathers were permitted to 
cancel, and render void the most solemn vows of 
their wives and daughters, provided these vows were 
not ma4(e in the hearing of the husbands and fathers. 
In which case, if they did not at once signify their 

♦ Alexander : Hist, of Women, vol. i. 235. f Chap. iv. 10. 



12 WOMAN BEFORE THE LAW. 

dissent, they were afterwards estopped, having given, 
as the law would infer, an implied consent.* 

Among Eastern people, the Egyptians stand out 
in bold contrast for the favor and consideration in 
which they held their women. This would further 
confirm the reported high culture and civilization his- 
tory ascribes to this people. There are many evi- 
dences of this elevation of their women, both in sa- 
cred and profane history, that would have done hon- 
or to the most enlightened nations. We do not find 
that jealously guarded seclusion among them which 
prevails so generally in Eastern countries. The con- 
sideration and respect of the Egyptians for their wo- 
men is well illustrated in a story told of one of their 
kings, Psammenitus, who when made a prisoner at 
the capture of Memphis, was placed with the chief 
nobility on an eminence near the city, while his own 
daughters, and the other captive women were ordered 
to bear water in pitchers from the river. The mon- 
arch, who up to this was calm and composed, ex- 
hibited extreme mortification, and he was heard to 
say, that he could have borne all he had suffered, 
but this degradation was intolerable. 

This indignity could hardly have been so poignant 
to his feelings, if it had not wounded that feeling of 

* Numbers, chap. xxx. 
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• 
regard and consideration in which their women were 

held. 

So women were permitted to go abroad as is evi- 
dent from the story of the finding of Moses by Pha- 
raoh's daughter. The queens of Egypt are said to 
have been much honored and more readily obeyed 
than the kings. A writer says : " It is also related 
that the husbands were in their marriage contracts 
obliged to promise obedience to their wives ; a thing 
which in our modem times we are often obliged 
to perform, though it was our wives entered into the 
promise." * 

If we turn now to that country whose ideas and 
civilization have penetrated and influenced the world, 
to Greece, " the mother of arts," as well as of institu- 
tions, we shall find a marked advance in the respect 
and position accorded woman ; yet we shall also ob- 
serve somewhat of the hard features of Asiatic deg- 
radation. Unquestionably the most striking advance 
in the history of woman — an advance which very dis- 
tinctly shows the superiority of the Greek to the 
Asiatic civilization — was the foundation of the family 
on the basis of monogamy — the wife was the only 
mother in the family, and as such saluted with the 
title of Mistress. 

* Alexander: Hist, of Women, i. 118. 
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We have remarked how generally the custom of 
purchasing a wife prevailed in savage life, and in 
Eastern countries; but at a very early period of 
Greek history, this custom, which so effectually put 
the stamp of a " chattel " on a woman, was abolished, 
and was replaced by the rule of a payment of a sum 
of money by the father to the bridegroom for the use 
of his daughter. This was known as the dowry^ 
which, though passed over to the control of the hus- 
band, was a means of elevating the wife, as the law 
obliged it to be given back to her in case of separa- 
tion, and as well a monthly allowance to be paid her 
out of the husband's property, if he were the culpa- 
ble party. The pictures of society given us in the 
Homeric poems afford us glimpses of feminine love- 
liness, and conjugal tenderness and fidelity, as ad- 
mirable, and as touching as any presented to us in 
the most polished ages. There we behold woman no 
longer the mere plaything of man, desirable as adding 
to his wealth, splendor, or luxury, or as subject to his 
fierce passions ; but she is presented to us rather as 
his companion in effort, his solace in misfortune, his 
inspirer to noble achievement and enterprise. Un- 
fortunately, this sweet domestic and conjugal life, 
mirrored in the Homeric poems, seems not to have 
been as bright or pure in the subsequent historical 
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age of Greece ; for, whether from a retrograde move- 
ment in society, or from a closer contact with Ori- 
ental manners, which latter is more likely, the fact 
is apparent that her moral condition had undergone 
a marked deterioration, though her legal was some- 
what improved. In historical times, women are ex- 
cluded from public life ; they are shut up in the pri- 
vacy of their apartments ; kept ignorant of the real 
movements of the active world ; and thus, having no 
incentives to improvement and education, are ren- 
dered unfit for companionship with men, who seek for 
this among a class of women now sadly and ominous- 
ly prominent in Grecian public life, casting a dark 
blot over its fair fame, blighting its domestic enjoy- 
ment, and undermining its moral vigor and manhood. 

The concubine, sprightly, versed in public affairs, 
accomplished in the arts of pleasing, and possessing 
whatever education then obtained by women, now 
appears the leading type of Greek life. She was 
conspicuous in the public assemblies and festivals, 
and she exercised an important influence over the 
leading men of the time. All this while the real 
wife superintended the affairs of the household, from 
which she never departed except when accompanied 
by a female slave. 

Their legal disabilities were yet more oppressive 
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than their enforced seclusion. A woman as maid, 
wife or widow, was never without a guardian ; she 
was under perpetual tutelage, the son even being a 
guardian to his mother.^ She had thus, as it is 
termed, no legal existence, and could make no con- 
tract or bargain without the consent of her tutor or 
guardian ; and when summoned into courts she was 
incapable of answering without his appearance, and 
the guardian, therefore, was included in the action. 
When she made her will, he must also give his 
consent. One redeeming feature in her lot was, 
that daughters succeeded equally with their brothers 
to the inheritance of their fathers, and possessed the 
whole if they had no brothers. 

The respective legislation of Lycurgus and Solon 
differed very markedly in the status they gave to 
women. 

In Athens they were not kept in the same seclu- 
sion as in other parts of Greece ; while in Sparta 
women were treated too much in the light of instru- 
ments to raise hardy, robust citizens for the service 
of the State. With this view they were early sub- 
jected to the same athletic exercises as the harder 
sex ; and it seems even to have been the legislator's 
intention that they should be looked upon only in 

* Lecky : Hist, of Morals, ii. p. 306. 
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this light, and should excite no affection directed to 
any other object.^ 

After all, when we sum up her privileges and dis- 
abilities, we must conclude that, though the Greeks 
have been renowned for their arts, their civilization 
and culture, yet the highest degree of development 
their civilization allowed woman was only a few de- 
grees above that granted her in Oriental countries. 

The legal position of women under the early Ro- 
man law was an extremely low one in consequence 
of the existence in the social system of an institution 
prevalent in early times, but which was more thor- 
oughly and distinctly defined and developed in the 
constitution of early Roman society. This was the 
despotic, we may say the unlimited, power given to 
the head of a family over the lives and fortunes of its 
members, which is known as the Patria Potestas — ^a 
power and authority which early society seems to 
have sanctioned because of the absence of a more con- 
trolling general power in the body politic. This prin- 
ciple lay at the root of the enactments of Roman law, 
so far as it applied to the family relation ; and to a 
very large extent served to shape and control the leg- 
islation of modern communities whose legal systems 
are based on that law. The Patria Potestas gave 

*Thirlvvall; Hist, of Greece, vol. ^., 135. 
2 
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the father a right to be sole judge in his own family ; 
accordingly, he could sell his daughter, give her to a 
husband of his own selection, and divorce her at 
pleasure ; and this authority which the father exer 
cised was transferred in marriage to the husband, 
whose power over the life and fortune of his wife then 
became absolute.* By a singular fiction a woman 
passed into her husband's family in the same relation 
as a daughter, and then bore the anomalous title of 
a sister to her own children. Whatever she acquired 
became his ; she was not legally recognized as a per- 
son, but the law treated her as a thingy a property, 
and as such to be sued for and claimed in the usual 
mode of proving a title to movable property. 

Women were under perpetual tutelage, being at 
no time in their lives independent; their control 
passed from the father to the husband, who at his 
death appointed a guardian for his wife by will. At 
no age or condition were they entrusted with the con- 
trol and management of their own fortunes. At dif- 
ferent times oppressive and discriminating laws were 
enacted to restrain and incapacitate them in various 
ways. The Oppian law prohibited them from having 
more than half an ounce of gold employed in orna- 
menting their persons, from wearing cloths of differ- 

* Maine : Ancient Law, p. 154. 



FORMER STATUS OF WOMEN. 19 

ent colors, and from riding in chariots either in the 
city or within a thousand paces about it. The Vo- 
conian law, which abolished female succession, re- 
stricted the legacy or inheritance of a woman to the 
sum of one hundred thousand sesterces, and an only 
daughter was condemned almost as an alien in her 
father's house.* But in the course of time the inge- 
nuity of the Roman lawyers devised expedients to 
evade these enactments. Under Augustus there 
was a^ system of trusts established, which enabled 
women to evade the disabling effects of these laws, 
and acquire the patrimonial inheritance. Gradually 
did the reform work, until in the mature Roman ju- 
risprudence many of the incapacities of women were 
removed, and in the third and fourth centuries of the 
Christian era we find the legal position of women to 
be equally as favorable as it is now wherever women 
are most favored. Now we find the wife in possession 
of an almost absolute legal independence ; she can 
hold property in her own right ; inherit her share of 
the wealth of her father, and retain it independently 
of her husband. Indeed, at one time, in the latter 
period of the Roman empire,' a great part of the propr 
erty was in the uncontrolled possession of women.f 

* Gibbon : Decline and Fall, chap. xliv. 
t Lccky : Hist, of Morals, vol. ii. p. 323. 
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More important, however, than all were the loose 
notions held and practised regarding the marriage 
contract which probably this legal independence may 
have served to encourage. Marriage became a mere 
^ civil contract, a partnership to be dissolved at the 
wish of either party, and the dissolution gave either a 
right to marry again. We shall refer to this more 
fully when we come to treat of divorce. This pro- 
duced the most lamentable consequences; and a 
moralist need have little prophetic insight to tell 
whither all this tended, to picture the terrible break- 
ing up of society, and indeed, of the utter dissolution 
of the mighty fabric of the empire itself. Now we 
read of husbands repudiating their wives, either at 
the instigation of caprice or avarice, or with the de- 
sire of providing themselves with younger or more 
congenial companions. Women, as well, exercised 
the same privilege ; and it was a common saying 
that there were women who reckoned their age rather 
by the number of their husbands than by the consuls. 
Just now, when society is in a most chaotic condi- 
tion ; when old institutions are breaking up, or being 
remodelled, there arises an influence in the world, 
that of all others has been most instrumental in rais- 
ing woman to a higher level and in relieving her from 
an oppression and inferiority borne as far back as the 
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infancy of society. What the brilliant ostentation 
of Oriental parade and luxury was unable to effect ; 
what the boasted refinement and culture of Greece, 
what the renowned civilization of Rome never did, 
and never could produce, the benign influence of 
Christianity has accomplished, and has raised woman 
to the dignity and importance she possesses to-day. 
There can be no more instructive or pleasing inquiry 
than that of considering the extent to which the doc- 
trines and teaching of the Christian religion have 
operated in shaping legislation in this direction.*^* 

The distinct and honorable position accorded to 
woman in the Christian regime is incomparable to 
that given her in Jewish history ; and consequently, 
the whole history of Christian achievements is sig- 
nally marked by her stimulus and exertions, by the 
r61e she played in missionary effort, and the promi- 
nence awarded her in the Church. 

One of the most salient and characteristic facts 
connected with the early history of Christianity, is 
the way in which women identified themselves with 
its foundation and promotion. But it took some time 
before this ameliorating influence exercised its ef- 

* To appreciate fully the effects of Christianity in the elevation of 
women, reference should be made to an admirable work : " Influences 
du Christianisme sur le Droity"* by M. Troplong. 
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feet — before the badges of bygone ages were re- 
moved. 

The early Christian teachers seeing the fearful 
and demoralizing effects which the lax views of mar- 
riage, and the personal independence granted women 
had wrought in the empire, rather went to the other 
extreme, and took a view of the married relation that 
allowed a woman no personal or proprietary rights 
apart from her husband, and as it were merged her 
existence in his during his lifetime. Instead of the 
Pagan view of marriage as a civil contract, it was 
considered as a holy ordinance, as representing the 
union of the Church, and her Founder ; it was looked 
upon as the life-long union of one man and one wo- 
man ; and fidelity to the marital vows was as strictly 
enjoined on the man as on the woman. Hitherto he 
had been allowed a license in illicit love that infa- 
mously branded a woman with the lowest badge of 
degradation, from which the sincerest repentance, and 
strictest behavior were unable to rescue her ; indeed 
many of the Christian teachers even condemn more 
severely any departure from conjugal fidelity on the 
part of the husband. 

While the general spirit of Christianity tended to 
protect and elevate women, there were certain doc- 
trines which cannot be otherwise considered than as 
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distortions of its true teaching, introduced by the as- 
cetic fathers of the fifth and sixth centuries, which 
represented women in a most forbidding and unat- 
tractive light. These ascetics viewed celibacy as the 
holiest state on earth ; and as woman was the most 
potent temptation in the way of this holy life, she was 
inveigled against as the author of most human ills ; 
her evil propensities, inconceivable subtlety, faithless- 
ness and frivolity were dwelt upon, and Chrysostom, 
reflecting such opinions, pronounced woman to be 
"a necessary evil, a natural temptation, a desirable 
calamity, a domestic peril, a deadly fascination, and 
a painted ill." * 

This teaching prevailed to such an extent, and 
had such an influence that, in consequence of her im- 
purity, a provincial council at Auxerre, A. D. 578, 
forbade a woman to receive the Eucharist in her naked 
hands, and required her to put a white linen glove on 
before touching it. There is no question, however, 
that these ideas were foreign to the true Christian 
spirit ; they were really only a vestige of the Jewish 
treatment of women, which the Church still was una- 
i)le to get rid of, but which were soon discarded as 
the true, real genius of Christianity began to be felt. 

While woman reached under these favorable 

* I^cky : Hist, of Rationalism, i. p. 85. 
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causes a condition far superior to that she hitherto 
possessed, she was yet far from being granted that 
capacity and legal independence which she enjoys at 
present. The Canon law was not disposed to grant 
proprietary rights to woman, and in addition to this 
there arose in Europe an institution which impressed 
legislation, and vitally affected the social system of 
the world down to a recent period, and which was 
decidedly unfavorable to the proprietary rights of 
women. This was the vast and powerful system of 
feudalism, which required' martial service and per- 
sonal endurance as essential requisites to the posses- 
sion of real property, and therefore entirely debarred 
women from acquiring or holdmg such property. 
This disability was taken as a principle in the com- 
mon law, and pervades that law yet in all places wher- 
ever it is not removed by legislation. Once feudal- 
ism was abolished, the way became clear to the 
removal of this disability ; but it had been so long 
acknowledged as a principle in legislation, that it 
disappeared very slowly and reluctantly, and only 
in recent times has it been fully and fairly given up. 
It is not difficult to see that when her proprietary . 
rights were so much abridged, her personal rights 
would hardly be fully acknowledged or granted. So, 
we see that in spite of the gentle influence of Chris- 
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tianity ; in spite of the romantic gallantry of a martial 
age, woman was considered as sub potestate viriy 
as being entirely within the control of her husband, 
who was therefore to be answerable for her wrongs, 
committed on others ; the law giving him the power 
to exercise restraint by correcting her if necessary. 
An old writer alludes to this power in the following 
quaint manner: ** Justice Brook, 12 Hen. viii. fo. 4, 
affirmeth that if a man beat an outlaw, a traitor, a 
pagan, his villein, or his wife, it is dispunishable, be- 
cause by the Law Common, these persons can have 
no action. God send Gentle woman better sport 
or better companie."* A French writer also refers 
to this power of the husband to correct the wife 
thus : — 

"Tout mari pent battre sa femme quand elle ne 
veut pas ob^ir ct son commandement, ou quand elle le 
maudit, ou quand elle dement, pourvu que ce soit 
mod^r^ment et sans que mort s'ensuive."f 

An examination of the old English law provision, 
termed " The Benefit of the Clergy," will show how 
peculiarly severe were some of the discriminations 
against women. By the "Benefit of the Clergy" was 
meant an exemption which the clergy at first acquired 

* The Lawes Resolutions of Women's Rights (1632). 
t Legouv^, p. 148. 
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from the penalties of certain offences. A clergyman 
indicted for a capital ofience got off by pleading his 
privilegium clericale. It is easy to understand that 
such a state of things could only exist when the civil 
power was completely subordinated to the ecclesias- 
tical. In time it happened that laymen were permit- 
ted to claim this privilege if they could read, which 
was deemed in that age a mark of rare distinction, 
and one which the clergy were understood to possess 
exclusively. Hence, it was argued a layman, with 
this accomplishment could become fitted for a clergy- 
man, and so was permitted to claim exemption from 
penalties by pleading his privilegium clericale. But 
a woman, whether she could read or not, by reason 
of her sex, was hopelessly debarred from such a priv- 
ilege, and must take the penalties. When we consider 
how many offences were punished as capital crimes, 
we can see how fearfully this provision told against 
woman. In time,- however, when the progress of learn- 
ing in consequence of the discovery of printing dis- 
seminated education, it was found that this provision 
practically gave a large number an immunity from 
punishment, and so it was ordained by statute in the 
fourth year of Henry VII., that a layman could plead 
this privilege but once ; and on the commission and 
conviction of his first offence, he should be burned 
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with a hot iron in the brawn of the left thumb, so 
that he might be known if convicted a second time. 
No relief, if relief it could be called, was given to 
woman ; she still suffered for the first offence. Thus, 
for trivial offences, for which at present one would be 
liable to a short imprisonment, many women suffered 
death, and this continued until a statute was passed 
in the twenty-first year of James I. The preamble to 
that statute very explicitly admits that many women 
suffered death for slight causes ; and the statute then 
goes on to specify what offences shall be punished 
with less than capital punishment. It enacted that 
women convicted of simple larcenies under the value 
of ten shillings, should be burned in the hand, and 
whipped, stocked and imprisoned for any time not 
exceeding one year. The law repealed that provision 
with regard to whipping in 1820, and seven years 
after the odious privilege was entirely removed from 
the statute book. 

Another peculiar and terrible punishment inflicted 
upon a woman was that for killing her husband, which 
was known in the law as petit treason, being looked 
upon somewhat in the degree of a crime against 
one's sovereign. For this the usual sentence was 
that which the law meted to those guilty of treason ; 
the person thus guilty was sentenced to be drawn 
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and hanged, if a man ; but when a woman was guilty 
of the crime of petit treason^ she was sentenced to 
be drawn and burned. We can understand how ter- 
rible this punishnient was, when we consider that 
drawing here spoken of, consisted in being dragged 
at the end of a horse's tail to the place of execution. 
It was not until the thirtieth year of George III. that 
this penalty was abolished as regards woman.* 

Viewed in the light of the more enlightened and 
beneficent legislation of modern times, these harsh, 
even cruel provisions would seem incredible, and at a 
future time (if it does not now appear), the rights de- 
nied to a married woman to enjoy her own earnings, 
to use and dispose of her own property, will seem 
to belong only to a very imperfect, chaotic state of 
society. Perhaps in no other instance has the hu- 
mane, equitable and beneficent legislation of later 
times been better illustrated than in the way it has 
removed the incapacities of married women, and 
granted those privileges which simple justice alone 
demanded. With regard to the changes that have 
been made, we will finish this sketch by quoting 
the remarks of Mr. Parsons in his work on " Con- 
tracts." t " But the influence of the feudal system 



* Blackstone : iv., 203, 204. 
+ Book I,, chap, xviii. 
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is broken very much in England, and far more here. 
And among the effects of this decay of a system in 
which many of the principles and forryis of our law 
originated, we count the changes which have been 
made, and are now making in the law which de- 
fines the position and the rights of the married 
woman. This law is in fact, at this moment in a 
transition state in this country. It seems to be 
everywhere conceded that the old rules were op- 
pressive and unjust and certainly not in conformity 
with the existing temper or condition of society." 









CHAPTER 11. 

LEGAL CONDITIONS OF MARRIAGE, 
The Contract. — The Parties. — Ceremonies. — Conflict of Laws. 

"TF we were to ask for a definition of marriage, it 
would be amusing to consider the answers we 
should get from the various ages, degrees, or con- 
ditions of persons. Let us ask the youth verging on 
manhood, flushed with the buoyancy and expectancy 
of budding fancies, and he probably would answer, 
that it is the longed-for union of two persons to enjoy 
unchecked and uninterrupted their pledged love and 
attachment, 

" And in one union 
Their hearts, their fortunes, and their beings blend." 

Let US ask the sober head of a family, and he 
might reply, that it is a means of providing a suit- 
able and comfortable settlement for one whom pa- 
rental care must ever regard with tender solicitude. 
Let us ask the economist, and he will likely say, it is 
a civil institution, necessary to social order and mo- 
rality, and the production of citizens for the welfare 

(30) 
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and protection of the State. Let us ask the ecclesi- 
astic, and he will answer, it is a Divine institution, a 
sacred, inviolable union ordained by Heaven for the 
happiness and continuance of the race. Lastly, let 
us ask the lawyer, and he, discarding the sentimental 
views of youth, the tender solicitude of age, the utili- 
tarian calculations of the statesman, or the divine 
appointment of the ecclesiastic, will tell us it is a 
contract by which two persons of different sex assume 
mutual obligations for life — the life-long union of one 
man and one woman, as was said by an English 
judge who refused to give legal sanction to a Mor- 
mon marriage in England. * It is in the cool, practi- 
cal matter-of-fact sense of the lawyer we propose to 
treat this question, and not in the sentimental strain 
of the novelist ; but oUr readers need not be de- 
terred, imagining we are about to rush into the 
meshes and technicalities of the law. This we in- 
tend to avoid, and as far as possible to dispense with 
the professional style and phrases, while we try to 
give instructive and reliable information upon a sub- 
ject which, to old or young, must ever be of surpass- 
ing importance. 

While the law classes marriage under the head of 
that generic term contract^ it cannot be wholly and 

♦ Hyde v, Hyde, i Eng. Law and Eq., P. and D., 130. 
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purely regarded as such without invalidating its obli- 
gations, and giving to the contracting parties a li- 
cense which would be fearfully destructive of the 
best interests of society, and inimical to their own 
truest welfare. In the formation and execution of 
other civil contracts there are seldom other interests 
or obligations affected than those of the immediate 
parties to the contract ; whereas in this there are re- 
lations and considerations of such vast and vital im- 
portance to the well-being of society, that the law 
cannot, as in other contracts, permit the parties to 
define, modify or abridge their obligations; but it 
attaches to their voluntary contract certain rights 
and liabilities which can never be discarded or 
evaded. It is, therefore, a contract sui generis y for 
parties cannot annul it when they please, or vary its 
terms. Judge Story, while admitting it to be a con- 
tract, claims it is more — that it is an institution of 
society founded upon the consent and contract of the 
parties. 

Were this doctrine more clearly understood and 
more constantly regarded, we should have fewer diffi- 
culties in determining the full and exact import of the 
married relation, and hear less of that pernicious doc- 
trine advocated by certain social reformers, who claim 
for parties the same liberty to fix the extent and du- 
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ration of their obligations in the marriage contract, 
as is allowed parties to contracts in general. To 
claim that marriage as a mere contract, is like call- 
ing a certain well-known engine propelling railroad 
cars a "horse," with this qualification, "but it differs 
from a horse in several important particulars." 

Viewing marriage, then, as a contract sui generis ^ 
we find that it possesses the usual elements neces- 
sary to constitute a legal contract ; and parties being 
one of the essential elements, we now proceed to in- 
quire who these are, or rather who cannot be parties ; 
for since the capacity ordinarily exists, it will be 
more convenient t6 point out those who are inca- 
pacitated by law. 

The most general and obvious incapacity is a 
want of age. It is a well-known rule that a person 
is incapable of forming legal contracts in general 
till he reaches his majority, or till he attains his 
twenty-first year ; but in forming a marriage con- 
tract the law is more indulgent, and a person is 
presumed to have the capacity at an earlier age. 
The Roman law fixed the ages of capacity at four- 
teen for males and twelve for females, which the Eng- 
lish, or common law adopted without considering that 
such a rule must be arbitrary and sectional, depend- 
ing rather on climate or locality. However, this re- 
3 " 
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mains a rule of law with us, except where abolished, 
by statute in some of our States. 

In the case of Par ton v. Harvey y^ Judge Bige- 
low thus refers to the aim of the law in fixing the age 
of consent at this tender period : " The rule origin- 
ally grafted into the common from the civil law is 
undoubtedly an exception to the general principles 
regulating the contracts of infants, and might at first 
seem to disregard the protection and restraint with 
which the law seeks to surround and guard the inex- 
perience and imprudence of infancy. But in regu- 
lating the intercourse of the sexes, by giving its 
highest sanction to the contract of marriage, and 
rendering it as far as possible inviolable, the law 
looks beyond the welfare of the individual and a 
class, to the general interests of society; and seeks 
in the exercise of a wise and sound policy to chasten 
and refine this intercourse, and to guard against the 
manifold evils which would result from illicit co- 
habitation." 

The consent of parents or guardians is not ne- 
cessary in some States if the parties are of these re- 
spective ages. When either party is younger than 
the legal age of consent the marriage may be dis- 
solved when that party attains the proper age. By 

* I Gray, 1 19. 
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the common law, either party could disagree when 
the younger came to the age of consent ; but in New 
York the marriage can only be dissolved for this 
cause on the application of the person under age. 
The consent of parents or guardians is necessary 
when the female is under fourteen, and the marriage 
is declared of no effect whatever,* but if the girl is 
over that age such consent is not necessary. By the 
Laws of 1873, clergymen are now empowered to ad- 
minister an oath to parties marrying in this State, 
and have them testify as to their age. It has lately 
been decided in Michigan that where parties are mar- 
ried, and one is under and the other over the age of 
consent, the latter is bound ; but a separation may 
be made by mutual consent before the minor comes 
of age, and if the person who is of age marries be- 
fore such separation, he is guilty of bigamy.f As we 
remarked, in some of our States " the age of discre- 
tion," as the law calls it, has been altered by statute. 
Thus, in Ohio, Indiana and Michigan the age is 
raised to eighteen for males and fourteen for females ; 
and in Illinois to seventeen for males and fotirteen for 
females. 

This rule regarding the age of the parties has only 
application to actual marriages, and does not apply to 

* Laws 1 84 1, chap. 257. f People v. Slacks 15 Mich. 
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promises to marry ; for a promise or engagement to 
marry is only binding when the promisor is of the 
age of twenty-one, and not binding on either if both 
be infants — ^that is, under twenty-one.* 

Next, there may be a want of physical or mental 
capacity. In case of physical incapacity, it must be 
shown that it existed at the time of the marriage, and 
not subsequently ; and any delay to make application 
for the dissolution of the marriage on this ground will 
defeat the application. In New York such a divorce 
is granted only on the application of the injured party 
within two years after marriage. As consent is an 
essential ingredient to any contract, there of course 
cannot be a valid marriage when there is a want or 
deficiency of understanding in any of the parties. 
The maxim " Consensus non concubitus facit nuptias*^ 
was a leading rule of the Roman, as it is of the 
English law. It matters not whether the mind be 
diseased more or less, or by what cause, as delirium 
tremens or otherwise, so long as there cannot be this 
perfect consent. The insanity, however, must exist 
at the time of the marriage ; and a dissolution of it 
can only be obtained by the application of the insane 
party or his representative ; but if after a lucid in- 
terval the party ratifies the marriage, it is then bind- 

* Hamilton v. Lotnaxy 26 Barb., 615. 
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ing on that party. In this instance the law very wise- 
ly and justly protects the interests of a class whose 
infirmities must ever command the pity and sympa- 
thy of mankind ; for were the rule otherwise, it would 
be easy for a designing party to marry another of 
weak or diseased mind to get control of that person's 
property, and then at his will renounce the contract. 
If, however, the fact of insanity were concealed from 
the same person, he may have the marriage dissolved 
on the ground of fraud. 

Again, parties are incapacitated from marrying on 
the ground of consanguinity or affinity. By con- 
sanguinity is meant a relation by blood, and by 
affinity a relation by marriage. The degree within 
which the parties may not marry are not the same in 
all the States. There are degrees of kindred within 
which marriage would be plainly abhorrent to our 
moral instinct, and in the civilized world no posi- 
tive laws would be needed to condemn such. Hence 
in New York there was not any statute defining the 
forbidden degrees till 1830, when it was forbidden for 
parties to marry who are lineally related or in a collat- 
eral line between brothers and sisters. Such a mar- 
riage is termed incestuous, and is not only absolutely 
void, but a person who enters into it knowingly is 
guilty of a felony, and may be imprisoned for a term 
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not exceeding ten years.* The laws of all civilized 
countries must go to this extent; but when we go 
farther than brother and sister in the collateral line, 
there is not the same uniformity. However, it is 
pretty generally agreed that the proper point to stop 
at in the collateral line is the relation of cousins-ger- 
man, or first cousins. 

Since by the New York statute there is no express 
prohibition of marriage between an uncle and niece, 
or aunt and nephew, it may be inquired whether such 
would be legally recognized. The connection is cer- 
tainly within what is called the Levitical degrees^ and 
would, where these have a legal force, be condemned 
as unlawful ; but it is not so clearly against the laws 
of nature, and hence not so repugnant to our moral 
sense as are those prohibited by the New York 
statute. With us the Levitical degrees have not the 
force of law, and for this reason we cannot condemn 
the marriage because it is within them. Neverthe- 
less, in the absence of any direct law, it is certain that 
courts would annul such a marriage on the ground, 
as was remarked in an English case, that such a 
marriage was extremely offensive to the laws and 
manners of society, and would tend to endless con- 

* 2 Rev. Stat., 139, § 2. 
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fusion and the pollution of the sanctity of private 
life.'-^ 

With regard to affinity — it forms no impediment in 
this country generally. In England the question has 
chiefly arisen over the marriage of a deceased wife's 
sister, which the law holds utterly void ; even though 
it take place in a foreign country, the English courts 
would not recognize such a marriage. It is believed 
that the time is approaching in England when legisla- 
tion will remove this incapacity. 

The last, but much less general incapacity is hav- 
ing a prior husband or wife living. Besides render- 
ing a marriage void this must also be a criminal 
offence in all Christian countries which condemn 
polygamy. Still there are occasions when marriage 
under such circumstances will not be criminal in 
the eye of the law, but even permissable. In New 
York, where a husband or wife absents himself or 
herself for five successive years, a party marrying 
in good faith will not incur any criminal penalties, 
and the marriage will be considered void from the 
time it is declared so by a competent court.f This 
statute is pretty general throughout the Union, with 
a difference in the time of absence, which varies in 



* Burgess v. Burgess, i Hag., 384, 393. 

1 2 Rev. Stat, 139, § 6 ; Cropsey v. McKinney, 30 Barb., 47. 
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several of the States. It is in substance a transcript 
of a statute passed in England in the reign of James 
I., with a reduction of the period of absence from 
seven to five years. The statute enables a party to 
marry after the five years absence without incurring 
the penalties of bigamy ; but it does not make it a 
valid marriage if the absenting party returns, for then 
the latter, by a decree of a competent court, can be 
restored to former conjugal rights, unless he have the 
magnanimity of an Enoch Arden. Then a question 
arises regarding the legitimacy of the children, if any, 
by the latter marriage, if the court decree the party a 
restoration of conjugal rights. It is evident that 
great injustice would be done were they taken to be 
illegitimate offspring, and the law very justly holds 
them entitled to the rights of legitimate children. 

There is a rule in New York that if one of the 
parties be imprisoned for life, another marriage will 
be valid, and a pardon of the person so sentenced 
will not restore him to his original conjugal rights.*^* 

Where a divorced husband or wife has been 
prohibited from marrying again on account of that 
party's guilt, it is a criminal offence to marry in that 
State during the life of the other party. In North 
Carolina the statute expressly makes it a felony for 

* 2 Rev. Stat, 139, g 7. 
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the offending party to marry after a divorce, ** his or 
her former wife or husband being alive."*** The 
party, however, could marry in another State, and 
thus escape the penal disabilities of the law where he 
is prohibited ; but the marriage would not be recog- 
nized in his own State, in case he claims any rights 
in that State because of such marriage. Thus, in 
Massachusetts, a man after divorce was prohibited 
marrying, but went into Connecticut and there 
married. This was held a valid marriage.f But 
the Revised Statutes of Massachusetts enacted a 
law rendering such marriages invalid. % 

As every executory contract, of whatever kind, 
must, to be valid in law, be based on what is termed a 
consideration; so the law looks upon the marriage 
as a sufl^cient consideration in itself to support a 
promise before marriage. It is the policy of the 
law to encourage marriage ; Lord Coke observes 
that "there is no consideration so much respect- 
ed in law as the consideration of marriage." § It 
Ls also a sufficient consideration to support a con- 
tract between one of the parties to the marriage 
and a third person. Thus, if a man promises to 

♦ Caroon v. Rogers^ 6 Jones' Law, 240. 

f Putnam v. Putnam^ 8 Pick., 1 14. 

X Commonwealth v. Hunt, 4 Cush., 49. ^ Coke, Lit, 96. 
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another about to marry his daughter, or to marry 
any other woman, that he will give to the woman 
or him, a sum of money or any other thing, and 
the marriage takes place, the law will enforce this 
promise.* 

We shall now consider the mode in which a mar- 
riage may be celebrated. Most nations have some 
form or ceremony for the solemnization of marriage ; 
and it seems that as a people progresses in civiliza- 
tion and arts, as its social institutions become de- 
veloped, it surrounds this most important event of 
life with imposing solemnities and appropriate cere- 
monials. Especially do Christian nations observe 
its celebration with due form and ceremony, to im- 
press those who enter into such a relation with its 
serious importance to themselves, as well as to 
the community of which they are members. The 
Church exercised no more conservative and salu- 
tary influence on society than when it regarded 
marriage as a holy and perpetual union. People 
are so constituted that, however indifferent they 
may generally feel towards religious sanction and 
authority, they cannot but regard with greater ob- 
ligation and estimation an undertaking which adds 

* Welles V. Co/e, 6 Gratt., 645. 
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to the binding force of law a divine sanction and 
attestation. 

There are two extremes to which society is liable 
to go in its treatment of the celebration of marriage. 
There is on the one hand, a disposition to render it 
too rigorous in observance of ceremonial, and on the 
other, a disposition to render it informal, paying little 
regard to any ceremonial, and leaving it to the incli- 
nation of the parties to contract as they deem fit, 
and only interfering to enforce its obligations. Of 
the two extremes, the latter, perhaps, should be more 
avoided. And if we rightly interpret the growing 
sentiment on this subject, it would seem to be less 
in favor, and a greater demand to exist for due form 
and publicity in the celebration of marriage. Since 
we have no recognized form of religion, and no es- 
tablished church, it could not, of course, be possible 
for us to insist upon a certain prescribed form, and 
we, therefore, lay it to the discretion of the parties to 
observe that mode pointed out by their own religious 
sect. In many of our States and Territories, how- 
ever, a religious ceremonial is insisted upon accord- 
ing to the form or doctrine of the religion to which 
the parties belong, In New York the mode is not 
fixed by any existing statute, and its celebration is 
governed by usage and custom. Sometimes a certain 
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mode is pointed out in a State, which, however, is 
merely directory^ and not mandatory ; that is, a mar- 
riage not in that mode will, nevertheless, be good. 
By the old common law there was no religious cere- 
monial required ; the parties were allowed to contract 
in whatever mode they pleased, and the maxim was, 
^^ consefisus non concubitus facit nuptiasT That is, 
if the parties consented to live together as man and 
wife, they were married to all intents and purposes, 
without any form or ceremony. But soon the ascen- 
dancy of the Church in civil affairs moulded the laws 
conformably to ecclesiastical views of the marriage 
relation, and in the sixteenth century, by act of 
the Council of Trent, a religious ceremonial became 
necessary to a valid marriage. In the well-known case 
of the Queen v. Millis,^ the House of Lords were 
equally divided on the question whether the presence 
of a priest in orders of the Church of England was 
necessary to a valid marriage. This case, according 
to our views, would seem to be a very aggravated 
one. The defendant was married to a lady in Ire- 
land privately by a Presbyterian clergyman. He 
again married in England according to the form of 
the Established Church, and was then prosecuted for 
bigamy, which failed, because it was held the first 

m ^ ^^ _^ _^ 

* 10 Clark & Fin., 534. 
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marriage did not conform to law in its mode of cele- 
bration. It was on similar ground that, after a 
harassing and long effort, Miss Theresa Longworth, 
here known as Lady Yelverton, failed to establish her 
marriage with Major Yelverton, now Lord Avonmore. 

The rigor of this rule has been abated in Eng- 
land by recent legislation, and greater indulgence is 
given by courts in establishing the marriage contract. 
We in this country follow the maxim, " Semper prce- 
sumitur pro fnatrimonioy' and our courts are very 
liberal in recognizing such a relation, for, as in New- 
York, there is no obligatory form ; it lies with the 
parties to contract in any way they think proper. 
Thus a marriage in our courts may be proved by evi- 
dence of a man having held out a woman to society 
as his wife, cohabiting with her as such, and of being 
received in the family of one or both parties as hus- 
band and wife.** In one case in New York, where 
parties were shown to have left home avowedly to get 
married, and returning were received in society and 
lived together as husband and wife for several years, 
it was held that a valid marriage took place.f 

A valid marriage contract could be formed, 
therefore, when parties are present, by such words as 

* Rose V. Clarkf 8 Paige, 574; Christy v. Clark^ 45 Barb., 529.. 
t Maxwell v. Chapman^ 8 Barb., 579. 
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" I do take you to be," etc., even if the parties do not 
live together afterward as husband and wife.** In 
New York, a contract to marry, per verba de futurOy 
or in popular language, an engagement to marry at a 
future time, though followed by cohabitation, will not 
constitute a valid marriage.f Still, while the law is 
more disposed to presume a marriage when parties 
are publicly living together as man and wife, the pol- 
icy of the law is inimical to a secret marriage. If 
the marriage is to be proved by recognition, such 
must be open and continued ; thus, where a secret 
marriage was asserted after the alleged husband's 
death, and there was no cohabitation, the court de- 
clared that no marriage was established in the well- 
known case of Cunningham v. BurdelL% 

As in every other contract, there are certain in- 
gredients which may enter into this one of marriage, 
and render it void. These may be, fraud, error or 
duress. What will amount to fraud sufficient to an- 
nul the contract is not easy to determine ; this is 
to be determined to a great extent according to the 
circumstances developed in each case, as it arises 
for judicial determination. An imposition as to 

character, health, standing or fortune is not suf- 

■ ■ \ 

* People V. Hopkinsy 25 N. Y., 390. 

t 2 Kent. Com., 87, note, % 4 Bradford, 343. 
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ficient to avoid the contract, because these are 
considered accidental, not essential ingredients of 
the contract.* It is not deemed sufficient to avoid 
the contract if a person finds that a woman has 
been unchaste before marriage ; though it would 
be a justifiable reason to break off a promise to 
marry.f Where a person is substituted for an- 
other, it would be palpable fraud ; and the marriage 
of persons in masquerade was held clearly void 
by Lord Campbell.^ A somewhat celebrated case 
of this kind took place in England in the case of 
" Beau " Fielding. He was indicted for polygamy in 
marrying the duchess of Cleveland, having a wife 
alive whose name before her marriage to him was 
Mary Wadsworth. He expected to have a certain 
rich widow, and this Mary was put off on him as such, 
and he courted her passionately, then married her 
and discovered his mistake. He was convicted of 
bigamy by a jury and escaped death by pleading the 
benefit of clergy. The duchess then got a divorce 
on the ground of the nullity of the marriage. § The 
marriage is valid if it be the voluntary act of the par- 
ties, though it be occasioned by the deceit of third 

* 2 Kent, 77 ; Wakefield v. Makay, i Phillim., 134, 

t Willard v. Stone, 7 Cow., 22. % 10 CI. & Fin., 785. 

§ Bishop : Marr. & Div., ch. xi. § 204. 
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parties ; but it is not, if one of the parties knew of 
the fraud. *^ 

Duress in law is an actual or threatened violence 
or restraint of a person contrary to law, to compel 
the doing of some act. To avoid the marriage on 
this ground, it must be such as imports danger of 
death or bodily harm.f 

And now as to marriages between persons of dif- 
ferent States. Marriage, being a matter within the 
peculiar legislation of each State, and outside of fed- 
eral control, is regulated by the municipal laws of 
each State, and to this extent our States are foreign 
to each other. But marriage being a contract and 
relation recognized all over the civilized world de jure 
gentium^ or by the law of nations the courts of one 
State will recognize the mode in which parties may 
contract in another, if it be not plainly against some 
positive law of the former State. We thus get a gen- 
eral rule which guides us on this question, and this 
rule is founded on a certain regard technically known 
in law as a ComitaSy or a regard shown by the tribu- 
nals of one country for the laws of another. This 
general rule is, that the validity of marriage is to be 
determined by the law of the place where the marriage 

* Barnes v. Wyethe, 28 Vt., 41. 

t Portsmouth v. Portsmouth, i Hag., 355. 
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wa$ contracted. As a modification of this rule, we 
must consider the case of parties marrying in one 
country in direct violation of the laws of their own ; 
for then, this being contrary to the policy of the 
latter, the comity of nations cannot be regarded. As, 
for instance, it is opposed to English law to marry a 
deceased wife's sister, and if a marriage of this kind 
should take place, the courts in England would not 
recognize its validity. In illustration of the general 
rule, we will refer to the case of Sutton v. Warren.''-* 
There a man married in England his mother's sister 
before the statute 5 and 6 William IV. forbidding 
such, and came to Massachusetts, where such a mar- 
riage is void. The marriage was, however, upheld, 
because at the time it was contracted it was valid in 
England. 

The case of a marriage with a person of a foreign 
country outside of the United States is particularly 
important now, considering our extended foreign in- 
tercourse and the number of such actual marriages. 
People are too apt to concern themselves only with 
the requirements of their own State, and do not re- 
gard those of the State from which the person came 
and to which he probably owes allegiance. It should 
be borne in mind that prolonged residence here, or 

* 10 Met., 451. 
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even naturalization, does not necessarily release a 
man from the personal laws of his own country ; and, 
therefore, the validity of the marriage may be ques- 
tioned by the tribunals of his country whenever the 
question should directly or incidently be brought up. 
The French law provides that " laws concerning the 
status and capacity of persons govern the French, 
even when residing in a foreign country."*^ This 
principle does not quite observe that general rule that 
the law of place should guide us as to whether a valid 
contract of marriage was made. A notable example 
of the readiness of a French tribunal to disallow a 
foreign marriage, otherwise valid, for the violation of 
a party thereto of the French personal law, is the 
case of Jerome Bonaparte, so well known in this 
country. 

The French law of marriage requires a sufficiency 
of age (eighteen for a man), free consent of parties, 
non-existence of a prior and still binding marriage, 
absence of relationship or alliance within the prohib- 
ited degrees, the consent of father or mother, if living, 
and, failing these, the consent of the family council. 
Such consent is indispensable till the man has at- 
tained the age of twenty-five, except that of the fam- 
ily council, which ceases to be so after he has reached 

* Code Nap. 3, 1721. 
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the age of twenty-one.* And any marriage con- 
tracted without these, wheresoever celebrated, can be 
set aside upon the application of the party who ought 
to have obtained it, or of the party whose consent was 
necessary (but this party is estopped after one year). 
Hence it appears that a Frenchman under twenty- 
five may marry, and the marriage will be valid in our 
States, but can be annulled by a French tribunal, or 
it may be by his relatives, on the ground that their 
consent was not obtained. The provisions of the 
Civil Code of Italy are so nearly similar to those just 
stated in France, that the rules regarding a French- 
man marrying here are applicable to the case of an 
Italian, and the same may be said in general terms 
(Concerning the codes of Belgium and Holland. 

By the Prussian law, and by the ^^ Droit cotntnun 
ecclesiastique Protestanf of Germany, the father's con- 
sent is a sine qud non to the validity of the marriage 
contract. In Prussia it is required, in case of death 
of the father, and when the son is under twenty-five, 
that the consent of the mother and guardian should 
be obtained. The General Code of Prussia allows 
the validity of a marriage abroad, provided that the 
Prussian who is a party thereto has not violated the 
laws of his own country. By a provision in the 

*Cpde Nap., J 44, 150, 160. 
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Russian Code, the consent of parent or guardian is 
required. A Russian employed in the military or civil 
service of the government must procure the assent 
of the proper authority to his contemplated marriage. 
If he belongs to the Greek Church, it will not be 
valid unless solemnized by an ecclesiastic of that 
church.* 

♦Am. Law Rev., Jan. 1868. 



CHAPTER III. 

PERSONAL RIGHTS AND DISABILITIES OF THE WIFE. 

T3 Y a fiction of the old law, a woman lost by mar- 
"■^ riage her separate legal existence. The law as 
between husband and wife recognized but one person^ 
and this principle is at the root of all the common 
law provisions regarding a married woman's rights 
and disabilities. The old law-writers traced this iden- 
tity of person back to Scripture ; they are one fleshy 
it said ; and Littleton says, ** in the law they are to be 
one person." Unquestionably this doctrine had a 
manifest tendency to guard and uphold the obliga- 
tions of the married relation; but it, on the other 
hand, when stretched too far, gave rise to some of 
those burdensome and painful disqualifications so 
long borne by woman while she had the status of a 
wife, and which, to a great extent, modem legislation 
has removed or modified. Still the view cannot be 
abandoned in law — it is too salutary to be discarded ; 
it must, within certain reasonable limits, be ever a 
guiding principle in the solution of many of the ques- 
tions arising from the status of matrimony. 

(53) 
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For the better elucidation of this subject, we shall 
consider it under the following heads : 
(a). Wife's power to contract. 
(*). Her right to sue and be sued. 
(c). Right to maintenance. 
(c[) Her power to make a will. 
(.). Remedy against husband's ill-usage 
(d) Wif^s power to contract. A married woman 
by law was disabled from making a valid contract 
and had no power to acquire to herself any exclusive 
benefit from such contract. «- ^-^-^' ^rf ":; 
could not be bound by any attempt which she might 
„.ake to contract. Thus, for example, if she executes 
a promissory note, and after the death of the husband 
makes a fresh promise to pay it without any new 
consideration, this will not avail, because, as the old 
promise was a mere nullity, it cannot support the 
new one, and she is therefore not bound, for a moral 
obligation is not sufficient to bind one in law." bhe 
was as much incapacited from making a contract with 
her husband as she was with a third party. The true 
reason of the rule is considered to be, that the wife is 
under the coercion of her husband, and being thereby 
deprived of freedom of volition, should not be bound 

* Goulding v. Davidson, 28 Barb., 438. 
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by her contracts with him.* It was only by the in- 
tervention of a trustee the husband and wife could 
enter into any contract. And contracts made be- 
tween parties before marriage are void on marriage ; 
but, if made with the intent to marry, or in consider- 
ation of marriage, they are valid, and will be enforced 
against the husband. It is on this ground marriage 
settlements are based. Settlements after marriage, 
if made in pursuance of writing entered into prior to 
the marriage, are valid both against creditors and 
purchasers. But a voluntary settlement made after, 
without any valid agreement previous to the mar- 
riage, is void as against creditors existing at the time. 
If not indebted at the time, then any settlement is 
valid against subsequent creditors.^ 

The wife, however, may be the agent of her hus- 
band, and in that character may make contracts bind- 
ing upon him. This agency is one highly essential 
for the convenience and promotion of the welfare of 
married life ; and so the law will infer in some cir- 
cumstances an implied agency, though none is pre- 
cisely expressed. She is his agent so far as providing 
necessaries for the household, in the hiring of ser- 
vants, and other matters appertaining to the family 
relation. But she can go no farther than this, and 

* 9 B. Monr., 545. \ Foster v. Foster^ 4 Call, 231. 
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thus has what is termed m law a special agency. It 
is besides an agency which is irrevocable, as the hus- 
band has no power to cancel it so long as the mar- 
riage relation exists.*^ However, in contracting for 
necessaries for herself and family, they must be such 
as are necessary and suitable to her station, and not 
extravagant. Otherwise, the husband is not liable 
imless it is shown that he expressly consented, or im- 
pliedly gave his consent, or, as it is termed, had con- 
structive knowledge, and did not object. 

Where no express authority is shown, the extrav- 
agant nature of the wife's order is always proper to 
be taken into consideration to show whether the hus- 
band could be presumed to have given his consent 
or not. 

The English law authorities seem to give the hus- 
band entire discretion as to what he deems to be 
necessary for his wife ; and if he, therefore, restricts 
her, and warns tradesmen who deal with her, he can- 
not be held liable. In the case of Manby v. Scott^'^ 
Lord Hale tersely remarked, " It shall not be left to 
the jury to dress my wife in what apparel they think 
proper.'* If this principle were generally maintained, 
it is obvious how ill a woman would fare who had a 

*Seaton v. Benedict^ 5 Bing., 28 ; Felker v. Emmersoftt i6 Vt., 390. 
t I Sid, 122. 
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rich but penurious husband ; but happily the later 
authorities, and notably the American, put the law 
on the ground that there is not only a power in the 
wife to get these necessaries as his agent, but it is a 
duty arising out of the marriage contract.*^ In a case 
in New York, it was held, where a husband turns his 
wife away, or compels her to go by ill-treatment, he 
gives her a credit with the whole community, al- 
though it be expressly forbidden by him; and she 
has a right to be supported by him.f If the wife, 
though virtuous, leaves the husband against his will, 
and without cause, his liability ceases while she re- 
mains away ; but it revives if she offers to return and 
he refuses to receive her. In a case where the wife 
was shown to have been absent for twelve years 
without cause, and had left under aggravated circum- 
stances, it was held that the husband was liable when 
she offered to return, and he refused to take her 
back.J 

The Married Women's Acts of 1848 and 1849, 
giving a woman the sole right to all her property, of 
which we shall speak hereafter, do not remove this 
incapacity to make contracts. Indeed, this incapac- 
ity is not sometimes so much a hardship, as many 

* Parsons : Contracts, i. 350. 

t I Sandf., 483. t 12 Johns, 293. 
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times it acts beneficially for the protection of mar- 
ried women. So her promissory note is absolutely 
void, except she have a separate estate and expressly 
charge it with payment,* or carry on some trade or 
business on her own accoimt, which she is empow- 
ered to do in this State since statute of i860, and 
such contract must be for what is necessary in such 
trade or business, and her husband is not liable on 
such in New York. 

(Ji), Her right to sue and be sued, — At common 
law the wife had no standing in court, and could not 
be there legally recognized apart from her husband. 
So all actions by her against third parties had to be 
brought in the name of her husband ; and in an ac- 
tion against her the husband had to be joined, and 
his name inserted in the judgment. Blackstone 
says : — '* If the wife be injured in person or property, 
she can bring no action for redress without her hus- 
band's concurrence, and in his name as well as her 
own ; neither can she be sued without making the 
husband a defendant." He is liable for her frauds 
committed during coverture, or while the status of 
marriage exists. Where both are liable and must be 
sued jointly, the remedy by imprisonment or execu- 
tion must be sought of the husband alone. But if 

* YaJe V. Dederer^ 22 N. Y., 450. 
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the injury by wife be alone punishable with imprison- 
ment, this punishment falls on herself alone. The 
immunity of wife does not extend to crimes of trea- 
son, murder or robbery, or in general to those crimes 
which the law calls mala in se. 

With regard to suing for debts contracted by 
a woman before marriage, the common law obliged 
suit to be brought against the husband, as he was. 
answerable for all her debts contracted previously. 
In New York, by statute of 1853 (ch. 5/6), this com- 
mon law rule is changed, and suits for debts con- 
tracted by the wife before marriage are to be brought 
against both ; but execution is only given against the 
separate estate of the wife ; and if husband acquires 
any separate property of the wife, he is liable to that 
extent. 

In England, for a long time back, by a custom of 
London, a married woman trading independently of 
her husband within the city of London could sue and 
be sued as a single woman. But even there the 
husband had to be made a party to the suit, though 
she will be treated as the substantial .party. In New 
York, since the statute of i860, she was empowered 
when a sole trader to bring an action in her own 
name, and to be sued in like manner in matters 
arising from that trade or business. She could do 
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the same in reference to her separate property 
since 1848; for the New York Code adopted then 
allowed her to sue when the action concerns her sepa- 
rate property, and sue or be sued alone when the 
action is between herself and her husband.*^ She 
may even sue her husband for converting her separ- 
ate property. It may now seem an act of but simple 
justice to concede this right to a married woman ; 
but at one time such views were unknown to the law, 
and the consequence was, if a woman were injured 
in her person, by slander or violence, her husband 
had to sue, and if unwilling, such injury went un- 
redressed. 

It has always been a very wise principle in the 
law that it was highly impolitic to allow a husband or 
wife to testify for or against each other. It was and 
is very justly considered as likely to be subversive 
of that true harmony and confidence that should al- 
ways exist in the married state. An exception was 
made in the case of a bankrupt, for in that case his 
wife was permitted to be examined in favor of the 
creditors, as sometimes this was the only evidence to 
be obtained. 

In 1 867, the Legislatmre of New York passed a law 
expressly prohibiting husband and wife from testify- 

* N. Y. Code, § 1 14. 
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ing for or against each other in crimifuzl ox dh or ce 
cases, except to prove the fact of marriage in case of 
bigamy. Because it excepted civil cases, it has been 
held in a late case tried in the Superior Court of this 
city that in a civil action between husband or wife 
either is a competent witness for or against each 
other.* But in New York no husband or wife is 
compellable to disclose any confidential communica- 
tion made by one to the other during marriage By 
a late statute in Connecticut, a woman is a compe- 
tent witness on behalf of her husband, except in 
criminal cases.f 

(^). Right to maintenance, — The husband on 
marriage bound himself to provide for his wife, and 
the law very strictly guards the right of the wife to 
his protection and support. Where he unjustly de- 
prives her of those necessaries absolutely required 
for her support, she has, in virtue of the relation she 
bears as a wife, a credit, and any one can supply her 
and hold the husband liable. Parsons says : — " If 
the wife leave the husband without just cause and 
refuse to cohabit with him, then it is certain she loses 
all right to a maintenance from him. For the opposite 
rule would encourage a wilful breach of the marriage 
vow and duty, and weaken the wholesome influences 

♦ 2 Sweeney, 234. \ 2g Conn., 354. 
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which keep together ^;hose who have solemnly agreed 
to live together."*^ Should he become a bankrupt, 
and receive his discharge from his debts according 
to the provisions of the bankrupt law, the duty still 
remains to support the wife. No matter if he is 
poor, and she is rich, possessing separate property to 
whatever extent, the duty is on him to maintain her, 
and she is under no obligation to maintain him.f 

If a tradesman in supplying a wife give her 
credit on the faith of her own property, he cannot 
thereafter hold the husband liable, as he is presumed 
to continue giving the credit on the same ground. 
So a husband has a power to order a tradesman not 
to give credit whenever a credit is given elsewhere. 
When the husband and wife live apart, and the wife 
has a separate maintenance allowed her, a tradesman 
trusts her at his peril. He is then bound to inquire 
into the circumstances, as their living apart is suffi- 
cient to put him on his guajrd before giving credit. J 

But the sum stipulated must have been actually 
paid, or the husband cannot escape liability. The 
general rule is that in case of separation with his 
consent, the husband is liable for necessaries only 
where there were no other means provided of obtain 

* Contr.,i. 356. % 8 Johns, 72. 

t Bishop: Law of Married W^omen, i. § 57. 
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ing them. It is sometimes a method to try the va- 
lidity of a marriage to have a party sue a pretended 
husband (or necessaries supplied to one claiming to 
be his wife ; for that brings up the validity of the 
marriage at once. It was in this way that the case of 
Miss Theresa Longworth, who claimed to be the wife 
of Major Yelverton, was brought into the courts in 
England. A wife is justified in leaving the house 
where her husband is living with a woman of notorious 
character, and then any party supplying her can re- 
cover from the husband.* 

A liability can be incurred by a man when he 
holds a woman out to society as his wife and openly 
lives with her as such. This liability is founded on the 
ground of presumption and reputations. He deceived 
persons into the belief that the woman was a bona 
fide wife, and will then have to abide the conse- 
quences.f 

{d). Her power to make a wilL — Married women 
were excepted from the Statute of Wills of Henry 
VIII., and had, therefore, no power to make a will 
of real estate, and this incapacity existed for a long 
time in American law. A device, one of those legal 
fictions introduced in law to get over a hitch, was 
resorted to so as to evade this statute. It was done 

* Sykes V. HalsUad*i Sandf., 483. f 9 Barnw. & Cresw., 167. 
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in this manner,^ known in law as the Doctrine of 
Powers ; — ^Whenever land was conveyed to the wife, 
a clause was inserted giving her power to make an 
instrument in the nature of a will. In such circum- 
stances, she was supposed to derive the capacity 
from a person not legally incapacitated; and when 
she used this power, she was supposed to do it as the 
instrument of the person who gave the conveyance.* 
There is now no longer any necessity for this fiction, 
as by the laws of New York, 1849, she is empowered 
to devise real and personal property, or any interest 
or estate therein^ 

When the wife died without making a will, her 
husband took all her personal property as adminis- 
trator, subject to the payment of her debts so far as 
the property in hand would satisfy them. If the hus- 
band died, the wife was entitled to only one-third 
if there were children living, or a moiety if not. 
This law prevailed here till 1867, when, by chap. 782, 
sec. 1 3 of the laws of that year, the law was altered 
in New York. This law enacted that in case the 
wife left issue surviving, the husband should take only 
what the wife would be entitled to in like circum- 
stances. It is believed, however, that if no issue 
were left the husband would take all the personal 

* Kent, ii. 175. 
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property as before ; but there has not been any de- 
cision of much weight upon this point yet. 

In Massachusetts a married woman may dispose 
of her separate property by will, but she cannot de- 
prive her husband of its income for life, in case a 
child has been bom alive of the marriage, which the 
law calls his tenancy by curtesy; and she cannot be- 
queath away from him more than half of her person- 
al property without his written consent.*^ 

(^). Remedy against husband's ill usage. — The 
law impliedly consented to the personal chastise- 
ment or restraint of the wife by the husband ; for it 
held him responsible for her torts or injuries when in 
his company, on the theory that he had the right to 
restrain and control her. But this power of correc- 
tion was confined within reasonable limits.f This 
power was acknowledged by the oki lawyers for a 
long period, and it would seem to be not altogether 
abandoned even now ; for the only remedy a wife has 
in cases of ill treatment is by having her husband 
bound over to keep the peace on the first offence. A 
movement was lately made in England to abrogate 
the barbarous provisions of the old law ; but it is 
said the lower orders of the people still cling to their 
privileges under this old law, and look upon any 

* Laws 1855, ch. 304. t Blackstone, i. 445. 
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change with extreme disfavor. The ancient law of 
Wales gave power to a man to correct his wife by 
giving her three blows with a rod of a cubic length 
on any part except the head.* 

We had a very interesting case lately in New 
York on his head. It was the case of Longendyke 
V. Longendykey'\ where a married woman sued her 
husband for assault and battery and claimed damages. 
It was decided that she had no power to sue under 
the circumstances, notwithstanding the enlarged privi- 
leges and powers granted to married women by the 
different acts from 1848 to 1862. Notwithstanding 
the old common law yet in force in this country, the 
courts in the United States very strictly guard the 
personal safety of the wife, and will always interfere 
to protect her from cruel and unworthy treatment. 
In some of the States cruelty is a cause for divorce ; 
and is a ground for a limited divorce in New York. 
Still, the law will always insist on the duty of the 
wife submitting to the direction and judgment of 
the husband. He is responsible for her maintenance 
and that of the family, and consequently must be 
permitted to decide what is right and expedient. 80, 
if he thinks fit to change his domicil, she is bound to 
follow him ; her domicil in law is always that of her 

* Welsh Laws, p. 252 (Astor Library). f 44 Barb., 366. 
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husband. Were it otherwise, it would sadly tend to 
disrupt that bond of union and fellowship which a 
true marriage should ever maintain, and which it is 
for the welfare of society to uphold and guard most 
carefully. 



CHAPTER IV. 

RIGHTS OF PROPERTY— REAL AND PERSONAL. 

/^NE of the longest-existing incapacities attached 
to a woman having the status of a wife, and 
one that has been most regarded by legislation, and 
among the last to yield to reform, was that relating to 
her ownership of property. It is a very easy matter 
to account for this in early ages ; for before society 
was fully established, and regular habits of industry 
introduced, property was frequently acquired only 
by the prowess and strength of the individual ; and 
of course, a woman, by the natural feebleness of her 
sex, had but a poor chance either to acquire or retain 
it on such conditions. Even when a sort of social 
order was established, when the frame-work of a 
civilized society was laid, there was little hope that 
her condition would be improved in this respect, since 
the idea of her inferiority and her complete depen- 
dence was so firmly rooted as to control all legislation 
regarding her status and property rights. And near- 
er to our own times, under a highly developed state 
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of society, when the greatest deference was given 
to her, when gallantry to the sex was so conspicuous, 
her property rights were abridged by reason of the 
feudal system, which put the ownership of real prop- 
erty — the principal kind of property of the time — 
into the hands of those capable of military duty. 
The common law, which so completely disqualified a 
married woman for the ownership of property, was 
shaped to a great extent by feudalism, and, of course, 
as soon this powerful system was broken up ; when 
a person's ability to bear arms became no longer ne- 
cessary to enable him to hold real property, then it 
became possible for a woman to acquire rights of 
property, both real and personal. Still, feudalism 
had long disappeared before such rights were con- 
ceded ; the old idea still clung to legislation that on 
marriage a woman surrendered herself, her property 
— everything, as completely as she surrendered her 
name. 

By the common law, if the wife is possessed of 
real estate at the time of her marriage, the rents and 
profits belong to the husband during marriage, or, as 
the'faw terms it, during coverture; and her receipt 
for such rents or profits is worth nothing. The hus- 
band has, therefore, a life-estate for their joint lives, 
as on the death of the wife his interest ceases, and 
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the property descends to her heirs. If he died 
first, the wife becomes sole owner. But if there has 
been a child of the marriage born alive, the husband 
is entitled to the income of the wife's real estate for 
his life, and he is then known as tenant by curtesy, 
Blackstone defines this term as follows : — " Tenant 
by curtesy of England^ is where a man marries a 
woman seized of an estate of inheritance, that is of 
lands and tenements in fee-simple or fee-tail, and has 
by her issue born alive, which was capable of inherit- 
ing her estate. In this case, he shall, on the death 
of his wife, hold the lands for his life as tenant by 
the curtesy of England." * 

Since a married woman in New York has by the 
statute of 1849, power to convey and devise her real 
estate, as well as her personal property, it is in her 
power now to defeat the curtesy of the husband, even 
if a child has been born alive. But if she makes no 
such disposition of her property, the husband is still 
entitled to curtesy ; such is the opinion of the best 
lawyers who do not think that the Married Women's 
Property Acts have abolished it in New York, and 
for that reason require the husband to sign the deed 
when the wife conveys her own real estate, or makes 
a mortgage of it. The matter is in a little uncertain- 

* Com., ii. 126. 
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ty, because we have not as yet an authoritative 
opinion of our highest court on the matter since these 
acts were passed. 

To obviate the rigor of the common law, there 
had sprung up in equity a system by which a woman 
could have to her own use, as her separate property, 
whatever real estate that was put into the hands of 
trustees for her use. And in this manner, in Eng- 
land and in this country, married women were pos- 
sessed of separate property free from the control of 
her husband, which was known as her estate in trust; 
and which courts of equity peculiarly favored and 
fostered. A woman's property was given over in 
trust for her sole and separate use, and with this 
property she had power to deal, as if she were a single 
woman, or a feme sole, as the law calls her. 

It is not necessary that the trustee should be a 
stranger ; for the husband himself maybe a trustee.* 
Sometimes a trust-estate is created by a contract 
of the husband before marriage, which forms a suf- 
ficient consideration ; and if this is carried out in 
good faith, she can hold the property against any 
claims of his creditors ; but if she were aware of the 
settler being in debt, the settlement would not be 
valid. The husband may after the marriage give by 
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* Kent, ii. 159. 
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gift to the wife, and create a trust-estate for her, if 
it be not to the prejudice of creditors, in which case 
it would be void. Any person may, by deed or will, 
give property to the wife, directing it to be kept for 
her sole and separate use ; but here it is assumed 
that the person thus creating a trust for the benefit 
of the wife is free from debt, for it is an old maxim 
in law that a man must be just before he is generous. 
A very practical and important question arises as to 
how far a married woman can charge or dispose of 
her property so held in trust. The common law in- 
capacity of a wife to make a contract was avoided in 
courts of equity whenever she dealt with her separate 
estate ; and she was allowed, therefore, to make con- 
tracts binding and charging her separate estate. In 
England, for more than a century she has been al- 
lowed this power; she was even permitted to be a 
surety for her husband, to endorse his notes, and 
bind her separate estate. Our courts protect with 
great care the estate of a married woman, and will 
not permit her property to be charged unless she 
expressly contracts to do so, or unless it is apparent 
she meant to do so, and that such charge is for the 
benefit of her property. In a well-known case in 
New York, where the wife joined her husband in 
giving a note, she having a large property and he 
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none, it was decided that her property was not 
chargeable, for the reason that the intention to lind 
her separate property was not expressed, and no 
benefit to that property could accrue from such 
charge.* I>ut where she did distinctly express her 
intention in endorsing a note for her husband, in the 
late case of the Corn Exchange Insurance Company 
V. Babcock;\ it was held that her property was 
liable, and that it was not necessary the precise 
property should be pointed out which she intended 
to bind. 

The system of putting property into the hands of 
trustees so as to preserve it for the wife's separate 
use, free from the control of her husband, is no longer 
necessary in New York and in most States, as the 
common law rules regarding her husband's rights to 
its income and disposition are abolished by legislation 
in most all the States in the Union. 

In New York, by chapter 2CK), Laws of 1848, 
styled "An act for the more effectual protection of 
married women,'* it was enacted in section i *' That 
the real and personal property owned by a woman at 
the time of her marriage, and the rents and profits 
thereof, shall not be subject to the control of her hus- 

* Yale V. r>eiierer, 22 N. Y., 450. t 4^ N. Y., 613. 
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band nor liable for his debts, and shall be her own 
property, as if she were a single woman." 

Section 2 gave the same power to those already 
married, " except so far as the same may be liable for 
debts of her husband already contracted." 

Section 3 gave her power "to receive by gift, 
grant, devise or bequest from any person other than 
her husband, and to hold for her separate use real 
and personal property and rents and profits thereof, 
and the same to be free from the control of her hus- 
band, and not liable for his debts." By an act passed 
in 1849, the third section of this act of 1848 was 
amended, so as to give her powet in addition "to con- 
vey and devise her real and personal property and 
any interest or estate therein as if she were unmar- 
ried." The acts of i860 and 1862, while they gave 
her additional privileges in other respects, left these 
provisions intact, and such is the statute law in force 
to-day. But it must be observed that these statutes 
do not touch vested interests in property of parties 
married before 1848 ; for if so, they would be clearly 
unconstitutional. * 

On the other hand, property acquired after the 
date of the law even by women married before that 
time, may be affected, because it is argued the prop- 

* Westervelt v. Greggy 2 Kern., 202. 
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erty rights of the husband were not a part of the mar- 
riage contract but simply a rule of law, which can be 
changed, provided vested interests in property are 
not affected.* 

Whatever personal property the wife possessed at 
the time of marriage, is by the common law vested in 
the husband absolutely as his property, and her pow- 
ers and interests in the same are transferred to him. 
Even her very property that she wore on her person, 
her jewelry and personal ornaments, were not consid- 
ered her own, but the property of the husband.f 
Another species of personal property to which the 
husband acquired a right was that kind which, though 
not in actual possession^ may be acquired by a suit or 
action at law, which the law termed a chose in action. 
This phrase includes all rights of action belonging to 
the wife, such as notes, bills, bonds, charges on books 
etc. These the husband had a right to collect and 
hold for his own use ; but if he did not during his 
lifetinve collect or reduce them to his possession they 
are hers absolutely, and his heirs have no right to 
claim them. Should he have reduced them to pos- 
session they became his absolutely, and he could de- 
vise them to whom he pleased, or dispose of them in 
any way. These provisions of the old common law 

* 18 Barb., 159 ; 27 N. Y„ 517, f Blackstone, ii. 436. 
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are now abolished by recent acts, and the husband 
has no longer any right to hold to his use personal 
property or take its income. 

Nothing can better show the superior consider- 
ation of American law for the rights and protection of 
women than the fact that it accorded to her full 
power to control and dispose of her property ; and re- 
moved those unjust (as they are now considered) 
disabilities which the common law placed on her, long 
before she was relieved from them in England. 

There, no alteration of the common law took place 
till 1870, when an act was passed known as *'The 
Married Women's Property Act," but it fell far short 
of the powers and rights granted her in this country. 
We give a short analysis of the act, in order to com- 
pare the respective legislation of the two coun- 
tries. 

The act is legally quoted as 34 and 35 Vict., 
ch. 93. 

Sect. I enacted that her earnings should be her 
own, and her receipt to be sufficient therefor. 

Sect. 2. Deposits in savings banks to be hers 
exclusively. 

Sect. 7. Personal property coming to her during 
marriage not exceeding ^i.ooo to be hers. 

Sect. 8. Profits of real estate to be her own. 
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Sect. II. She may maintain an action in her own 
name for her earnings, profits or income. 

Sect. 12. Husband not to be liable for the wife's 
contracts before marriage. 

Sect. 13. She is to be liable out of her separate 
estate for the maintenance of her husband. 

In one respect we think this act is an improve- 
ment on our legislation, as in case the wife has sepa- 
rate property, she is obliged in England to maintain 
the husband if he be in need, which she is not 
x>bliged to do in New York ; but the great danger is, 
that worthless husbands would then have too much 
encouragement to become needy when their wives 
should have separate property. 

By the common law, the personal services, earn- 
ings and proceeds of her labor belonged to her hus- 
band. Whatever she so acquired was her husband's 
absolutely ; for the law looked upon her as his agent 
in this respect from the time of the marriage until 
a legal separation took place, ^ome of the greatest 
hardships women have borne have arisen from this 
provision of the common law ; and it is astonishing 
that no attempt was made to remove this very op- 
pressive, not to say unjust provision by legislation 
until within a recent period. Many a wife's struggles 
to maintain herself and family have been made futile, 



78 WOMAN BEFORE THE LAW. 

and her whole strength crushed, just because an 
idle, dissipated husband could at any moment take 
the proceeds of her labor and squander it under this 
power. In New York, it was not until i860 that a 
married woman was permitted to enjoy the proceeds 
of her own labor. Just a short while before the law 
was passed, it had been decided here that the fruits 
of her own labor, or the profits or income of any 
business in which she might have embarked were not 
her own, but, by the law, were the property of her 
husband.* 

By the laws of i860, chap. 90, it was enacted, 
" that a married woman may bargain, sell, assign and 
transfer her separate personal property, and carry on 
any trade or business, and perform any labor or ser- 
vice on her sole and separate account, and the earn- 
ings shall belong to her exclusively, and may be in- 
vested on her own account." 

In Massachusetts she obtained this power earlier, 
for by the laws of 1855 of that State she acquired the 
same privileges as given by the statute in New York. 

Not yet in all our States has full justice been 
granted, for so recently as June, 1865, it was decided 
in the case of Hoyt v. Whiiey'\ in New Hampshire, 
that she was not entitled to her own earnings, as they 

* Rider v. Hulsey 33 Barb., 264. f 46 N. H., 45. 
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belonged to her husband. In the case of Merrill v. 
Smith,''* in Maine, it was decided, in 1854 that the 
earnings of ?ifenie covert are the property of her hus- 
band, and that property purchased by her by the 
avails of her labor belongs to her husband. 

* 37 Maine, 394. 



CHAPTER V. 

DOWER. 
Its Origin and History. — ^Incidents and Application of the Bight. 

A MONG the many means by which the position 
"^ ^ of a married woman was gradually ameliorated, 
from that of a mere dependent, a thing of barter as 
any other property, dower must be reckoned as prob- 
ably the most effectual. As soon as her right to this 
provision was established and acknowledged in law, 
she was at once raised to a dignified position, entitled 
to claim property rights by right of the marriage con- 
tract ajid her status as a wife, and thus made, in one 
sense at least, a contracting party. This certainly 
was a great step, if we look back and trace the various 
ways in the course of ages by which a man acquired 
a property right in a woman. There can be no more 
interesting question presented to a historical inquirer 
than an examination of these various ways and the 
gradual evolution which brought woman to this level ; 
and as we trace it we are at the same time tracing 

the development and progress of society. 

(80) 
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Unquestionably the most general mode of obtain- 
ing a wife in former ages was by purchase; as we 
have more fully shown in a former chapter. It ap- 
pears in Scripture history, in classical history, and 
lingers as a remnant in some of the marriage cere- 
monies in polished countries. In the Roman law 
mention is made of a sort of matrimony per cbs et 
libram, which was solemnized by laying down a 
quantity of brass with a balance for weighing it, un- 
derstood to be the price paid for the bride. Even so 
late as the time of Peter I. Russians married without 
seeing each other ; and before solemnization the bride 
received from the bridegroom a present of sweet- 
meats, soap and other little things. This method of 
acquiring a wife was one of the causes of polygamy, 
and thus kept a woman as a degraded being ; for 
while she wai^ purchased she had merely the status 
of a slave — a mere article of barter. Now a step was 
made in advance when the husband did not give any- 
thing for a wife, but received something with her from 
her parents, which in Greece and Rome was known 
as her dowry, and quite a different thing from dower 
as known to us. The word is derived from the Latin 
dosy which was taken directly from the Greek, which 
signifies anything given, and was something like our 

marriage portion which the wife brought to her 
6 



82 WOMAN BEFORE THE LAW. 

husband. It protected the wife from the ill treatment 
of the husband, for the Roman law bound him to re- 
turn it in case of separation on account of his mis- 
conduct. In this sense we find it used by Chaucer as 
being equivalent to a portion.* This practice existed 
in Egypt, and is an evidence of itself that the people 
of this country were somewhat refined when a wife 
was thus provided for ; mention is made in Scripture 
that Solomon got the city of Gazer as a dowry with 
the King of Egypt's daughter. Caesar, in " De Bello 
Gallico," lib. 6, cap. 19, mentions such a provision 
as existing among the Gauls as follows : — " Whatever 
sum the husband has received as his wife's portion, 
he joins as much of his own effects. An account is 
kept of this joint stock, and the fruits of it are pre- 
served. Upon the death of either, the surviving 
spouse has the property of both shares, with the 
fruits or profits." 

The Teutonic people, ever distinguished for their 
regard for their women, had a practice of obliging the 
husband at marriage to bestow a gift in the nature of 
a dowry upon the wife. This is mentioned by the 
Roman historian Tacitus.f 
Do tent non uxor tnarito sed uxori tnaritus offer t — 

* Clerkcs Tale, v. 8683. f Germ., xviii. 
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"The husband gives a dowry to the wife, but the wife 
brings none to the husband." 

There is preserved in the Abbey of St. Peter, 
a charter, judged to be seven hundred years old, in 
which the Countess of Amiens gifts to the said ab- 
bey, land she received from her husband at their 
marriage, "according to the Salic law," said she, 
" obliging the husband to give a dowry to his wife."* 

But dower, as we now understand the term in law, 
was quite a different thing. It is thus defined by a 
law writer : — " That portion, usually one-third, of a 
man's lands and tenements to which his widow is en- 
titled after his death, to have and hold for the term 
of her natural life."f Chancellor Kent thus defines it. 
"It exists where a man is seized of an estate of in- 
heritance, and dies in the lifetime of his wife. In 
that case she is at common law entitled to be en- 
dowed for her natural life of the third part of all the 
lands whereof her husband was seized, either in deed 
or in law at any time during the coverture, and of 
which any issue that she might have had might by 
possibility have been heir."| Taken in this sense our 
best authorities differ as to its source, and as to the 
people or country where it took its rise. 

* Lord Kamcs' Sketches, iii. 529. 

t Burrill : Dower. % 4 Com., 35. 
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It appears dower out of lands was not known in 
Saxon times in England; for in the laws of King 
Edmund the wife is directed to be supported out of 
the personal estate. She had one-half if the husband 
died intestate, and but one-third if he suffered death 
as a malefactor. Blackstone is disposed to believe it 
came into England from the Danes, since, according 
to the historians of that country, dower was intro- 
duced into Denmark by Swein, father of the English 
King Canute, out of gratitude to the Danish ladies, 
who sold their jewels to ransom him when taken 
prisoner by the Vandals. Another law-writer be- 
lieves it came into England by means of the Norman 
Conquest. Mr. Maine* ascribes its origin to the 
Church, which had at marriage so long exacted a 
promise from the husband to endow his wife with 
his worldly goods, had at length succeeded in incor- 
porating a provision for the wife into municipal law. 
This, indeed, seems most probable of all ; we must 
perceive that the Church has always stood the firm 
friend of woman, and undoubtedly to it she is in- 
debted for the place she has beside man to-day, as 
his equal and companion, as entitled to his property 
for her support either as a wife or as a widow. 

Whatever may be its origin, there"" is no question 

* Ancient Law, 224. 
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it was well known in England shortly after the Nor- 
man Conquest, and became so much favored and pro- 
tected that as early as the reign of Henry III., in 
the new Magna Charta which he granted in the ninth 
year of his reign, provision for a widow's dower was 
incorporated in it as one of its special articles ; and 
she was not to be charged in any way when she got 
possession of it, and was permitted to reside in her 
husband's house for forty days after his death until 
her dower was assigned her. This period became 
known in law as her quarantine. Lord Bacon says 
it was a maxim of the old law that it favored three 
things : life, liberty and dower. We may be a little 
puzzled to understand how the law should link dower 
with two such natural rights as life and liberty. But 
we must consider that age as one in which the domes- 
tic affections do not seem to have been so uniform as 
in later times, and in which the capacity to make a 
testamentary provision for the wife out of the real es- 
tate did not even exist, while the personal property of 
the most wealthy was comparatively trifling, and 
hence arose the necessity of keeping a watchful eye 
over the only certain resource of widowhood. A 
writer observes, on the right of dower : — " The right 
that a dowress has to her dower is not only a legal 
right, and so adjudged in law, but it is also a moral 
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right to be provided for, and have a maintenance and 
sustenance out of her husband's estate to live upon. 
She is, therefore, in the care of the law, and a favor- 
ite of the law ; and upon this moral right is the law 
of England founded as to the claim of dower." In 
former times in England there were diflFerent spe- 
cies of dower. Blackstone enumerates four kinds : 

I . Dower by the common law^ such as we have 
been speaking of. 2. Dower by particular custom, 
as that the wife should have half of the husband's 
lands, or in some places the whole, and in some only 
a quarter. 3. Dower ad ostium ecclesicB is where a 
man openly, at the church door, where all mar- 
riages were formerly celebrated, after affiance made, 
and troth plighted between them, endowed his wife 
with the whole of such quantity as he pleased of his 
lands. 4. Dower ex assensu patriSy made when the 
husband's father is alive, and his son, by his consent, 
expressly given, endows his wife with parcel of his 
father's lands. 

Among the second kind of dower in use in some 
localities in England, were those of Gavelkind and 
Freebench in certain lands. By Freebench, she had 
in some manors all the customary lands of the hus- 
band so long as she remained chaste and unmarried. 
In case she violated this condition, she forfeited these 
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lands, but might regain them by riding into the 
Baron's Court upon a black ram backward, reciting 
certain doggerel rhymes, a specimen of which Ad- 
dison gives in one of his papers in the Spectator, 
which would be almost too coarse for production 
here, and which, a writer says, was a sample of the 
coarse fun in which the common people in England 
were inclined to indulge.* 

The different kinds of dower, except that at com- 
mon law, have been abolished in England by the 
" Dower Act " of 3 and 4 William IV., c. 105 ; and 
even the dower at common law is practically abol- 
ished by that act in England, as it places the dower 
of a married woman completely in the power of her 
husband. A husband may exclude his wife from such 
claim by inserting a clause of such exclusion in the 
deed which he takes, or by a deed executed by him- 
self in his lifetime, or by his will after his death. 
This is another proof of the superior consideration 
American law has for the rights of women ; for here 
in every State, with the exception of Louisiana, Indi- 
ana, and practically of California, dower will be found 
to exist in some form, and substantially in most 
of them, like the dower of the common law. In 
Indiana she has one-third of her husband's lands in 
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* Washburnc : Real Prop., vol i. chap. vii. 



88 WOMAN BEFORE THE LAW. 

fee in the place of dower. In California she has one- 
half of the common property belonging to husband 
and wife, but no dower in the husband's separate 
estate. By a statute in Illinois, a widow may elect 
to take, instead of dower, one-half of the real estate 
of her husband remaining after the payment of his 
debts. 

It is a very important matter whether dower be 
taken as coming out of whatever lands or tenements 
the husband may have owned during the time of 
coverture or marriage, or whether it is taken only out 
of what he possessed at the time of his deatfh. The 
former is the true common law dower ; for the latter 
puts it into the power of the husband to defeat his 
wife's right to dower by selling his lands during his 
lifetime. Such, unfortunately, is the dower estab- 
lished by law in the State of Connecticut, where it 
is not necessary for a wife to sign the deed when a 
husband sells his land. Because of this law there 
are many cases of hardship ; but it is hoped such a 
law cannot remain long without alteration, if it be 
not already changed. 

The subject will now be discussed under the 
following heads : 

(a). When dower is granted. 

(^). Of what a widow is dowable. 
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(^r). How she shall be endowed. 

(d). How dower may be barred or prevented. 

{a). When granted, — i. There must be an actual 
marriage to entitle a widow to dower. As soon as 
she claims dower the first question to be determined 
is, Is she legally a wife } And this question is deter- 
mined by regarding the marriage law of the place 
where the marriage was performed, and not the law 
of the place where the property is situated in which 
she may claim dower. If the contract is a valid one 
according to the lex loci, or the law of the place 
where contracted, it is, as a general rule, regarded 
so everywhere jure gentium,^ 

Hence, if a woman be divorced from the bonds 
of matrimony, as the law terms it, or obtains a com- 
plete divorce, she shall have no dower ; for according 
to the common law she had never been legally a 
wife.f In New York, and most of our States, a 
woman has dower if she obtains a divorce on account 
of her husband's adultery; but she has none when 
the divorce is granted for the same violation of 
marital duties 6n her part. This law was similar to 
the regulation of the dowry in the Roman law, as 
quite a similar rule was observed in reference to its 
disposition in case of separation. The common law 

* See ch. ii., p. 48. t Blackstone, i. 132. 
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further provided that the wife should be above nine 
years of age at the time of the husband's death. 

2. There must be a possession of land by the 
husband, or, as the law terms it, a seizin, either in 
law or in fact, A seizin in law signifies the legcd 
right a man has to property, which he may not act- 
ually be in possession or enjoyment of at the time. 
He is said to have seizin in fact when he is in actual 
possession of the property. The law has very wisely 
provided in this respect for the dower rights of 
married women ; for were dower only allowed in 
lands which the husband actually possessed, it would 
have been left in the power of a husband, by never 
taking possession, to defeat his widow's dower. This 
is well, and, indeed, very ludicrously illustrated in an 
old case determined in the reign of Queen Elizabeth. 
In that case a man and his son had been both hanged 
at the same time from the same cart. They were 
both married men, and left widows. The widow of 
the son claimed her dower because the son was seen 
as deposed by witnesses, to shake his legs after his, 
father's death, and thus live long enough to take by 
descent from the father, and give a claim to his 
widow for dower, which was allowed her.*^ 

3. It can only be granted after the husband's 

♦ Broughton v. Randall^ Croke Eliz., 503. 
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death. By the old law the widow was permitted to 
remain in her husband's principal mansion for the 
space of forty days, which was called her quarantine ; 
and during this time she was to have her portion as- 
signed her. Here it may be remarked that the space 
of this quarantine, as it is technically called, is not 
uniform in our States. In some she may occupy for 
a year, in others till dower is assigned her. In New 
York she is permitted to occupy for the space of forty 
days, as at common law. 

(d). Of what a widow is dowable, — By the com- 
mon law a widow gets dower in lands and tenements 
of which the husband may have been seized in fee or 
in tail during coverture. The estate must be one of 
inheritance, such as it was possible for her issue to 
take by descent.* The possession of an estate by 
the husband, for a moment only, when he takes it as 
a mere trustee and conveys it away, without having 
any beneficial interest in it, will not entitle his wife to 
dower therein. If a man have an estate to last for a 
term of years, no matter how long it may continue, 
his wife cannot have any dower in it-f But in 
Massachusetts a term of one hundred years is con- 
sidered as a fee-simple estate, and a wife will have 
dower so long as fifty years of the term remain.| 

* Blackstone, ii. 131. \ Stat. 1S60, c. 90. 

t Washburne: Real Prop., i. 156. 
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• It is sometimes an important inquiry whether 
real estate held as partnership property is subject to 
the dower right of one of the partners. It is pretty 
well settled, as a general rule, that if real estate is 
purchased by two or more partners, and paid for out 
of partnership funds, and held for partnership pur- 
poses, a widow of one of the partners cannot claim 
dower out of any part of such estate, except such as 
remains after the payment of the partnership debts ; 
of that she may claim dower both at law and equity.* 
A widow can have dower in mines belonging to 
her husband in fee, which have been open during 
his lifetime either within his own land or that of 
another.f But if the mine be not opened, no matter 
how valuable, she cannot avail herself of it if it be on 
the land assigned to her as her dower.J 

In some States she cannot have dower in wild or 
unimproved lands ; but it has lately been decided in 
Illinois that she can have dower in such lands. § 

It should be borne in mind that dower is confined 
to land strictly, and that, therefore, shares in corpor- 
ations, being mere personal chattels, are not subject 
to dower; though in Kentucky, where shares in the 

* Markman v. Merrit, 7 How. (Miss.), 437. § 26 111., 116. 
f Coaies V. Cheever^ i Cow., 460. % 4 Kent, 41. 
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capital stock of railroad companies are considered as 
real property, she is allowed dower in them.*^ 

Where a husband exchanges lands or other real 
property with another, the widow will not be dowable 
both of the lands given and taken in exchange ; but 
she must elect dower out of one of the two estates. 
Exchange as understood is the mutual grant of equal 
interests, the one in consideration of the other.f 
This must be the meaning giyen to it in New York, 
for it was held that the transfer of seventy-five acres 
of land under a lease in perpetuity, for eleven acres 
of land and seven hundred dollars in other property, 
did not constitute an exchange as understood in law, 
such as would exclude dower.J 

{c). How she shall be endowed. — ^The heir of the 
husband is bound to make the assignment of her 
dower within the quarantine time ; and if he fail to 
do so she has her remedy against him, when the sher- 
iff may be directed by the court to make the assign- 
ment. A very amusing case of this kind happened 
in the reign of James I., where a sheriff was directed 
to assign a widow her dower in a house, and, wish- 
ing to be very exact, he went through each room in 
the house and with chalk marked off one-third of 

* Washburne : Real Prop., i. i66. f Blackstone, ii. 323. 
\ Wilcox V. Randall^ 7 Barb., 633. 
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each, and assigned her dower in that way. The as- 
signment was set aside, and he was imprisoned for 
performing his duty maliciously and vexatiously, and 
for contempt of court.* 

In such a case it may be necessary to give her 
one-third of the rooms in the house, or assign one- 
third of the income, which is the most usual way.f 
Where there are two or more farms, she should have 
one-third of each ; for otherwise it might happen she 
would not have really one-third as regards value. If 
a portion of the farm consist of woodland, she should 
have a certain proportion of it included in the one- 
third assigned her. Often, indeed, in this way a 
widow is under some peculiar hardship ; for if the farm 
be unimproved and have very valuable timber growing 
on it, she cannot make a profit of its sale, as the heir 
can interfere to prevent waste, and stop her, except 
so far as using it for fuel or fencing. It should be 
recollected that dower only gives a right to one-third 
of the income of the estate for a widow's life, and 
that it gives her no right to dispose of that one-third 
by sale, as if she owed the fee. She may sell it for 
a term, as long as it is probable her life may endure, 
but she can convey no greater interest. 

* Howard v. Cavendish^ Croke Jac, 62 r . 
t White V. Story^ 2 Hill, 543. 
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(d). How dower may be barred or prevented. At 
common law an alien widow could have no dower ; 
but in England, since the act 7 and 8 Vict., chap. 66, 
if an alien woman marry an English subject, she be- 
comes thereby naturalized ; and we have precisely a 
similar provision in our naturalization laws. So the 
wife of a convicted traitor was debarred from dower ; 
but our more humane law under the Constitution 
only fixes the penalties on the real offender, and his 
wife cannot be denied dower on account of husband's 
treason. 

By an early statute in England, passed in the 
thirteenth year of Edward I., it was provided that if 
a wife should elope and live unlawfully with another 
man, she thereby lost her dower ; but should the hus- 
band consent to receive her back (which he was not 
bound to do), she would then become entitled to 
dower.* In New York, since 1830, such elopement 
and adultery would not bar dower unless followed by 
a divorce.f 

The ordinary way for the wife to release dower is 
to join with her husband in a conveyance ; but no 
conveyance of the husband by the common law could 
deprive her of her right of dower, or charge it with 

* Washburae : Real Prop., i. 192. 

f Reynolds v. Fffimpbkw 24 Wend., 193. 
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any incumbrance. This method of releasing dower 
by joining the wife in the deed is supposed to have 
originated from an ordinance adopted for that purpose 
by the Massachusetts colony in 1641. 

There are certain essential requisites in a deed 
intended to release dower that need to be carefully 
borne in mind. The wife must be of age, otherwise 
she cannot give a valid deed.* In all the States, 
with one or two exceptions, the husband must join 
the wife in the deed which relinquishes her dower, in 
order to effectually bar any claim to it afterward. 
By a statute in Massachusetts she may release her 
dower by a separate deed subsequent to that of her 
husband.f 

The usual mode of barring herself by deed is by 
a clause expressly giving up her right as, " in token 
of relinquishing her right of dower in the granted 
premises," or the like. An unsealed instrument will 
not do, though signed by husband and wife in the 
form of a deed of conveyance, and containing the 
usual clause of relinquishment. % For the due pro- 
tection of women, great strictness is required by 
courts in the liberty given to the wife to voluntarily 
relinquish her dower. From the old theory of law. 



* Priest V. Cummings^ 20 Wend., 338. 

t General Stat., ch. 90 § 8. J 33 Maine, 343. 
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that she is always presumed to be under the coercion 
of her husband, there are in most of the States, es- 
pecially in New York, provisions regarding a private 
acknowledgment of the deed by the wife, and the 
acknowledgment must be in that particular mode 
pointed out by the statute, such as a private acknowl- 
edgment, apart from the husband, that she volun- 
tarily gives up her right, and if such be not observed 
there is no valid relinquishment of the right of 
dower.** 

She cannot directly by a contract with her hus- 
band release dower ; even the acceptance from her 
husband of a gross sum of money in lieu of dower will 
not bar her claim after the death of her husband ; 
for, as dower is a right of maintenance after the hus- 
band's death, therefore no pecuniary consideration 
will bar it unless it begin to take effect at the death 
of the husband.f 

In former times a man could deprive his wife 
of dower by building castles on his lands — if the 
same were for public defence ; for it was argued 
that the right of dower was determined and regu- 
lated as a matter of public policy, and that as 
the defence of the realm was superior as a matter 
of public policy, the right of dower must yield 

* 13 Barb., 50. t 3^ Barb., 410. 

7 
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to it. Indeed, a similar doctrine prevails now, for 
if a man dedicates his property to the public use, 
as for a highway, a public park or any other such 
purpose, he can cut off his wife's right of dower. If 
a mortgage be given by the husband before marriage, 
or by the husband and wife during marriage, and it 
be foreclosed, it is necessary the wife be made a party 
to the proceedings, in order to prevent her claim of 
dower in New York.* In case the husband pur- 
chases land, and gives back a mortgage for the pay- 
ment of the whole or part, which is known as a pur- 
chase-money mortgage^ the wife has no dower, and 
is, therefore, not required to sign, for the husband 
in such case has only an instantaneous seizin from 
which the right of dower does not arise.f 

As mortgages are deemed a mere security iox 
debt in New York, the widow is entitled to dower in 
lands mortgaged in the following manner. If she 
did not join in the mortgage, and they were mort- 
gaged after marriage, she shall have one-third of the 
whole for life notwithstanding the mortgage. If she 
joined in the mortgage, or if they were mortgaged 
before marriage, or if mortgaged after marriage to 
secure part of the purchase money, she has for life 

* Mills V. Van Voorhisy 23 Barb., 134. f Hilliard : Mortg., i. 2. 
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one-third the surplus that remains after satisfying the 
mortgage.* 

A very usual mode of barring dower was by the 
jointurey which is more common in England than in 
this country. It was found that the charge of dower 
on lands was a great inconvenience in disposing of 
them; and so this mode of releasing dower was 
adopted by statute in the twenty-seventh year of 
Henry VIII. It was enacted by that statute that 
the jointure should take effect on the death of her 
husband, and that it should be for her own life at 
least, and no estate for a term of years would do, or 
for the life of another, and it must be distinctly ex- 
pressed as given in lieu of dower. This statute of 
Henry VIII. has been substantially adopted in most 
of our States, though modified in some particulars. 
In England it was not necessary that the wife should 
assent to the jointure before marriage ; but in most 
of our States she must assent, if of age, if not, then 
by her father or guardian.f 

* I. R. S., 740 ; 5 Johns. » ch. 482. 
f Washbume: Real Prop., i. 200. 



CHAPTER VI. 

THE RECIPROCAL RIGHTS AND DUTIES OF MOTHER 

AND CHILDREN 

'T^HE position of the mother in modern law is a 
-■- considerably different one from that under the 
ancient law, which gave the father the absolute con- 
trol of the family, and ignored the legal identity of 
the mother. Not only during the father's lifetime, 
but as well after his decease was there a total exclu- 
sion of the mother from all control over the family. 
She was even herself placed under guardianship 
after her husband's death, and was never considered 
as capable of acting sui juris. Women were con- 
demned to the perpetual tutelage of parents, hus- 
bands or guardians ; a sex created to please and 
obey was never supposed to have attained the age 
of reason and experience.* 

Conformably to the legal oneness which the com- 
mon law impressed upon the married relation, the 
husband as having the obligation of maintenance was 

- ' - I - - - — 

* Gibbon, chap. xliv. 

(loo) 
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given the sole right of control and government dur- 
ing coverture, during which the mother is considered 
merely his agent in the government and disposition 
of the family, and entitled to no power but only 
reverence and respect.** The father could, therefore, 
apprentice his minor children, hire out their labor 
and receive their earnings without any opposition or 
interference from the mother ; which he still can do 
wherever the common law is not altered by statute. 
We have taken this power from the father in New 
York, for the father cannot bind the child to an ap- 
prenticeship or service, or part with the control 
of such child, unless the mother, if living, shall in 
writing signify her consent.f 

By a statute passed in the twelfth year of Charles 
II., fathers were granted the power to appoint in 
their will testamentary gtiardians, who should take 
charge of the maintenance and estate of the children 
till they attained the age of twenty-one; and this 
statute has been pretty generally adopted in this 
country. But we have modified this statute in New 
York by the laws of 1862, which require the consent 
of the mother in writing to the appointment of a tes- 
tamentary guardian by the father. A mother, how- 



* Blackstone, i. 453. f Laws 1862, chap. 172. 
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ever, cannot appoint a testamentary guardian,* and 
a grandfather has no such power.f 

But the question that most immediately concerns 
us in this chapter, is the rights and duties of the 
mother after the decease of the father, and those of 
the children towards the mother. 

After the father's decease, the mother succeeds 
to his duties as natural guardian of the minor 
children. Authorities are not agreed as to the 
right the mother has to control, and her duty 
to maintain her minor children. It has been 
maintained by some, that according to the com- 
mon law the mother has no such right or duty after 
the decease of the father. Such has been held 
in cases in Pennsylvania and Maine.J In the case 
of South V. Dennistofiy Judge Gibson held that a 
mother was not entitled to the services of a minor 
child by the common Jaw, and had therefore no obli- 
gation to support him. The saddest consequence of 
these views was the effect they had upon the right of 
the mother to sue for the seduction of a daughter. 
It is one of the anomalies of the common law that 
the action for seduction was founded upon the right 

* 3 Atk., 519; 12 How. Pr., 532. \Hoyt v. Hiltofiy 2 Edw. Ch., 202. 
X Commonwealth v. Murray ^ 4 Binney, 487 ; South v. Denniston^ 2 
Watts, 474; Pray v. Gotham^ 31 Maine, 240. 
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a father had as master to the services of his daughter, 
who was looked upon as his servant; and the action 
was maintained on the theory that in consequence of 
the seduction, those services, were lost. After a time 
the law very indulgently presumed that the daughter 
always gave these services whether she actually did 
or not, while she continued living with the father ; 
but in case the daughter was of age, it became 
necessary to show that some service was actually 
performed to give a right to recover in this action. 
Hence, if the view of the common law is held as 
laid down above, a mother is denied the right to 
recover in this action, because she has no right to 
the services of the minor child, unless she can 
prove that such minor child actually bore the re- 
lation of servant to her. Accordingly in some cases 
the mother failed to recover where she could not 
show that the relation of mistress and servant ex- 
isted. But these cases have been decidedly dis- 
sented from, and the better and more prevailing 
opinion is, that the mother after the father's de- 
cease, as natural guardian, is bound to support 
her minor children, and can control their services.* 

* Dedham v. Natick, 16 Mass., 135 ; Osborn v. Allen^ 2 Dutcher, 
388; Williams v. Hutchinson^ 3 Comst, 312; Regina v. Clark^ 7 Ell. 
& BL, 186. 
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To hold any other view is palpably inconsistent 
with the principles of natural law, or with the dictates 
of sound public policy. There is, however, this dif- 
ference recognized between the liability of the 
father and that of the mother: the father is bound 
to support his minor child, even when the child has 
large property, and the father very small property, 
but in such circumstances the mother is not liable.* 
A re-marriage of the mother extinguishes this right 
to control the earnings or person of the child,f and 
the husband is not bound to maintain the children 
by a former marriage, unless he takes such into his 
family, for then he stands in loco parentisy and is as 
responsible for them as for his other children. J 

The obligation on either parent to support a 
child extends till the child becomes of age, when it 
ceases by the common law. The law was power- 
less to compel a parent to support an adult child, 
until a statute was passed in the forty-third year of 
Elizabeth, which compelled parents, when able, to 



* Osbom V. AUen^ 2 Dutcher, 388. 

f Williams v. Hutchinson^ 3 Comst, 312. 

X Cooper V. Martin^ 4 East., 82; Sharp v. Cropsey^ 1 1 Barb., 224. 

By Laws 1850, ch. 266, pareiiis and guardians of minor children 
in New Yoik are to notify the employers of such children within 
thirty days to pay the earnings to such parents or guardians, other- 
wise payment to the minor will be good. 
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support their children if they became a charge on 
the parish. We have adopted this statute substan- 
tially in this country. By the New York statute, the 
father and mother, being of sufficient ability, of any 
poor, blind, lame, old or decrepit person whomsoever, 
not being able to maintain himself, and becoming 
chargeable to any city or town, are bound at their 
own expense to relieve and maintain every such per- 
son, in such manner as the overseers of the poor of 
the town shall approve and the Court of General 
Sessions shall order and direct. The statute imposes 
a similar obligation upon the children, under like cir- 
cumstances.* The Statute of Elizabeth extended 
the liability to grandparents, but not to grandchil- 
dren ; in New York it is confined only to parents and 
children; in many other States it is the same as 
in the English Statute. Because the statute had 
reference only to blood relations, it has been held 
that it could not fix a liability on a person to 
support relations by marriage.f In case a parent 
has large property, and fails in natural duty so far 
as to be unwilling to provide for an adult child, there 
is no power to compel a provision under this statute, 
unless the child become a public charge. 

When property descends to a minor child, the 

♦ I Rev. Stat., 614. t Kent, ii. 192. 
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mother after the father's death, is entitled to be guar- 
dian in socage,"^ This guardianship was instituted 
under the common law when the infant acquired 
land by descent, and was given to the next of blood 
to whom the inheritance could not possibly descend ; 
and therefore if the land descended to the heir on 
the part of the father, the mother, or other next re- 
lation on the part of the mother, became guardian ; 
and if the land descended to the heir on the part of 
the mother, the father or his next of blood had the 
wardship. Such guardianship ceases when the child 
arrives at the age of fourteen years ; for he is then 
entitled to elect his own guardian. If the infant at 
that age does not elect a guardian, the guardian in 
socage continues, f This species of guardianship, 
can only exist in name in this State, for the guar- 
dian must be some relation by blood who cannot 
possibly inherit, and such a case can scarcely exist. 

The mother on assuming such guardianship is 
required to give a bond as other guardians, for the 
faithful accounting of the income of the property, 
and her rights and duties are the same as those of 
guardians in general. Should a legacy under the value 
ef fifty dollars be left to such child, the executor can 
pay it over to the mother as general guardian ; but 

* I Rev. Stat, 718. t Kent, ii. 222. 
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when it equals or exceeds this value, he cannot pay it 
without an order from the surrogate, who will require 
an additional bond from the mother before paying over 
such legacy. Should he pay it without such order, 
he may be liable to pay it over again to the infant.* 

When the husband dies intestate, the mother is 
first entitled to administration.f The statute excepts 
minors, so if a mother be under twenty-one, the ad- 
ministration will be granted to her guardian, if in all 
respects competent. After the mother the children 
are entitled. The mother, if she gives her consent 
in writing, can have one or more of the next of kin 
joined with her in administration.:}: 

In the distribution of the personal property after 
the husband's decease without a will, and when all 
claims have been settled, the widow is entitled to 
one-third the surplus, if there be children, and the 
residue goes to the children. § If there be no 
children or any legal representatives of them, one- 
half of the surplus is given to the widow, and the 
other half is distributed among the next of kin of the 
husband. If the husband left no child, or descend- 
ant, parent, brother, sister, nephew or niece, the 
widow is entitled to the whole surplus ; but if there 

* Dayton On Surrogates, p. 427. f 2 Rev. Stat, 74. 

X 2 Rev. Stat., 76. § 2 Rev. Stat., 96. 
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be a brother or sister, nephew or niece, and no 
descendant or parent, the widow is entitled to one- 
half, and to the other half, if it do not exceed two 
thousand dollars ; and if it exceed two thousand 
dollars, she receives in addition to her one-half, two 
thousand dollars, and the remainder is distributed to 
the brothers and sisters, or the representatives of 
such brothers and sisters. 



CHAPTER VII. 

DIVORCE. 

How treated among ancient nations. — Causes for which granted 

at present, and effects. 

T^IVORCE, as a social question, is one of mo- 
^^ mentous importance. No question demands 
to be treated with more delicacy and discrimination 
by the reformer, or with more sagacity by the legis- 
lator ; for it lies at the very well-being — nay, the very 
existence of family life, and^ therefore, of social struct- 
ure and development. 

The legislation and political views on this subject 
afford an infallible standard of the moral sense of any 
community ; they give an index to its social status 
and development, and truly determine whether it is 
in its decay, or whether it is progressing to a higher 
moral position. Accordingly, we must find pre- 
scribed rules on this subject wherever we have any 
organized civilized society ; it inevitably thrusts itself 
upon the consideration of every legislator, and takes 
a prominent place in every code of laws. 

The question of divorce among any people 

(109) 
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necessarily grows out of, and is determined by, the 
views they take of the marriage relation ; and hence, 
to understand their treatment of one, we must know 
how they regard the other. Is marriage a mere con- 
' tract, having the ordinary incidents of a contract ? If 
so, then divorce becomes a very simple matter, de- 
termined easily by the parties themselves, without the 
interference of law — ex communi consensu. But is 
it more than a contract, an institution of society im- 
posing life-long obligations upon two persons who 
have chosen each other from the rest of their species, 
with the design of being each other's mutual comfort 
and support to the end of their lives ? Then divorce 
demands serious consideration; the interference of 
law must be invoked to determine the extraordinary 
causes which may dissolve such a contract, and ad- 
just the interest of the parties with as little detri- 
ment as possible to society. 

It will be instructive, therefore, to look back a 
little, and see how this subject was treated among 
historical nations ; for it is quite certain our ideas are 
necessarily the offspring of moral agencies working 
and reacting on the world for a long period. 

We shall thus see that the treatment of this ques- 
tion affords a sort of moral barometer among a peo- 
ple — ^the facilities given to dissolve the marriage con- 
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tract, showing at one time the approaching chaos and 
disintegration of a community ; and the safeguards 
thrown around the sanctity and permanence of the 
marriage contract as unmistakably pointing to the 
domination of some elevating moral infiuence. 

The idea of marriage, as given to us in the early 
Scriptures, is a peculiarly beautiful one, and one 
which Christian legislation has pointed to with spe- 
cial commendation. "They twain shall be one flesh" 
shows the closeness and the permanence of the union, 
and is as irreconcilable with the idea of polygamy 
as it is with a mere temporary meretricious union. 
But while this was the primitive idea of the union, it 
soon happened among the Hebrews that polygamy 
was allowed, and a freedom of divorce prevailed in 
the course of time hardly compatible with this beau- 
tiful idea. The right of divorce was purely one- 
sided ; the wife had no right of divorce whatever. 

The husband had only to write a bill of divorce- 
ment and give it into the hand of his wife and send 
her away from his house, a process that saved a great 
deal of wrangling and legal expense, no doubt. It 
is only seldom that the law of Moses makes mention 
of divorce. In Deut. xxiv., 1-4, he gave specific 
directions regarding the manner, in order, it is sup- 
posed, to check a certain loose practice which had 
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before prevailed. Now it must be done by writings 
which would cause a husband to deliberate carefully 
before making a charge that would permanently at- 
tach itself to a woman sent away, and thus passionate 
and unjust haste might be prevented. 

Of this practice Wpolsey,* in his "Essay on Di- 
vorce," p. 24, speaks : — " It only remains to inquire 
what was the usage of the Jews through their history, 
and a very scanty answer is all that we can give. 
What the moral sense of the nation allowed when the 
law was given, is gathered, as we have seen, from the 
law itself. Josephus tells us (in his life, §§ 75, y6y^ that 
he was thrice married. The first wife and he separ- 
ated. He does not tell us how or why. The second 
he put away, ' not being pleased with her character,' 
after she had borne him three children. Then he 
took a third, whom he praises highly. The proba- 
bility is that multitudes of his countrymen, espe- 
cially the more heathenish part of them, made no 
scruple of dismissing their wives at pleasure." 

In Greece divorce was equally as free to the hus- 
band, but with this check. When he put her away 
without just cause, he was obliged to pay the dower 
he received with her. We are more familiar with the 

* I have to acknowledge the assistance obtained from this excel- 
lent " Essay " in this historical review. 
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legislation and practice of divorce in Athens than in 
any other Greek Commonwealth, but it may be ac- 
cepted as a pretty good type of the Greek civilization, 
which, as here exhibited, displays its darkest fea- 
tures, surely testifying to a feeble family life and 
loose social organization. Here it was as easy and 
frequent as could be desired by the most radical 
social reformer. There were two cases of separation : 
the first, where the husband, with little or no for- 
mality, repudiated the wife by sending her away from 
the house, in which case he was obliged to return her 
the dower; the second, where the wife separated 
herself from her husband, when she began the pro- 
ceedings when she was required to appear in per- 
son before a magistrate at his office, and there pre- 
sent in writing the reasons for the separation. Once 
when Hipparete, wife of Alcibiades, and daughter of 
one of the first men of Athens, stung by the outra- 
geous licentiousness of her husband, had gone to the 
archon to take the necessary legal steps for a di- 
vorce, Alcibiades collected a band of men aijd drag- 
ged her away from the place of justice. He may 
have done this for the sake of her great dowry of 
twenty talents. At all events, according to Plutarch, 
he quashed the proceeding, for she lived with hin^ 

until her death. The same writer adds, that the law 

8 
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required the presence of the woman desiring a di- 
vorce at the place of public justice, in the order that 
it might be in the husband's power to come to terms 
with her and keep her with him. 

Demosthenes, in his orations, gives instances where 
men repudiated their wives, with the selfish desire to 
obtain rich heiresses; and this was a common fea- 
ture of Greek social life, for though the Greeks ad- 
hered to monogamy, they yet allowed concubinage 
with scarcely a frown, and granted almost an unlimit- 
ed freedom in the separation of man and woman. 

If we turn now to Rome, we find something more 
of the moral and religious in the conception of the 
marriage relation. In cases of separation, the Ro- 
man's made a reference to a peculiar kind of court, 
called a family council, composed of the relatives of 
both the parties. From the time of Romulus, divorce 
was regulated by law ; it could only take place for 
violations of the law of chastity and for drinking wine, 
and the family counciFs sanction must be added to 
the sentence of the husband to give it validity. But 
this is rather applicable to the stern, simple, patriotic 
period of the old republic. As soon as Rome began 
to extend her sway; when her legions conquered 
wealthy and luxurious provinces, bringing back lux- 
ury and riches in their triumphal return ; when the 
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stem, self-sacrificing life of patriotism became ener- 
vated by avarice and ease, then a surprising change 
passed over her social organization. The family life 
was undermined ; looser notions of the marriage union 
prevailed; and the contract was no more than any 
ordinary one, existing just so long, and with such 
conditions as pleased the parties. Public opinion, a 
little before the Christian era, had ceased to frown 
upon divorce in Rome ; it could be initiated by hus- 
band or wife with equal freedom, and it was open to 
all classes who could contract a lawful marriage. 

Let us take a few examples, and they will disclose 
most forcibly the utter corruption that had seized on 
society. Caesar was married four times ; his first 
wife, Cossutia, he divorced in his youth, to marry 
the daughter of the infamous Cinna ; his third wife, 
Pompeia, he divorced on suspicion of an intrigue 
between her and Clodius, who came by stealth into 
her husband's house, in female attire, at the cel- 
ebration of the Mysteries of the Bona Dea. Caesar 
himself was notorious for his impurity and libertin- 
age, so that his soldiers scoffed about it in a tri- 
umphal procession. 

Pompey, a less immoral but much meaner man, 
repudiated his first wife, Antistia, to please the dicta- 
tor Sulla, and his third, Musia, on account of her 



ii6 WOMAN BEFORE THE LAW. 

profligacy. Cicero, one of the best of the Romans, 
divorced Terentia without crime, after a long mar- 
riage, to unite himself with a rich young lady, in the 
hope of paying his debts out of her property. This 
connection also proved unfortunate, and was dis- 
solved in about a year.* These are enough to show 
how far and deep had the canker penetrated; and 
were there no other causes existing to bring about 
the utter dissolution of the Roman empire, this of 
itself was amply sufficient Jo undermine its vigor- 
ous life and rend asunder the very bonds of society. 

Just at this time, when the laxity of Roman 
manners was fast weakening the bonds of married 
life throughout the empire, there arose in an obscure 
part of that empire an influence that soon spread it- 
self and permeated the whole social and moral 4deas 
of the people, shaping legislation and elevating the 
conception of the marriage union. The ^utterance 
of Christ upon divorce has been enough to turn the 
opinions and the practice of men into a new channel. 
Had the Christian religion conferred ho other blessing 
on mankind than this one of purifying and ennobling 
the marriage union, and rendering it indissoluble, ex- 
cept for two extraordinary causes, it would have on 
this ground alone conferred an inestimable blessing 



* Woolsey : Divorce, p. 46. 
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on humanity. Christ would only allow one cause, 
adultery, as justifying divorce, and St. Paul added 
another — malicious desertibn. These two causes 
alone, in the estimation of Christians, were sufficient 
to dissolve marriage ; and for this they contended 
until at last the principle was grafted on legislation. 
Still it took some time before these ideas were in- 
corporated into Roman legislation. During the first 
three centuries of Christianity up to the time of Con- 
stantine the Great, divorce was a very easy matter in 
the Roman world. Marriage could be dissolved by the 
consent of the parties, and no impediment was placed 
in the way of their marrying again. The union could 
be even terminated by one of the parties without the 
consent of the other, saving that if the woman had 
caused the divorce by her conduct, a large share of 
her dower was withheld from her, and if the man had 
caused it, he might be liable to pay over the whole of 
the dower, and that within a short time. The fear 
then of losing the dower, and the dread of a sort of 
official investigation into the conduct of the parties 
were the only inducements to prevent one-sided 
divorces. 

We can, therefore, be well prepared to hear that 
this liberty was fearfully made use of up to the time 
the first Christian emperor ascended the throne. 



ii8 WOMAN BEFORE THE LAW, 

Caligula sent away his wife and married another, 
whom he took from her husband on the wedding 
day ; then, after two months, banished her from the 
city and united himself to a third, whom he dismissed 
on account of barrenness. Claudius repudiated four 
wives, and the fifth, by taking poison, escaped a 
similar lot. Elagabulus got rid of his first wife be- 
cause she had a mole on her body, then married a 
vestal virgin — an unlawful thing — ^and then, after 
sending away a third, fourth and fifth, returned to the 
vestal. 

When Constantine came to the throne he made 
an effort to check these propensities of a corrupt 
society, and introduce stricter notions of marriage ; 
but the contest was a severe one, for it was a hard 
thing to introduce higher principles into a demoral- 
ized society, that had regarded marriage as a mere 
civil contract. The struggle continued fully two 
centuries longer, and not until the time of the Em- 
peror Justinian, in 536 A. D., was a law promulgated 
checking this freedom of divorce. The statute then 
passed, abolished for the first time divorce ex com- 
muni consensu^ or by the consent of the parties, 
with the single exception that the married pair might 
give each other leave to go into a convent or take a 
vow of chastity. This was a very important step. 
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and showed how surely if slowly Christian ideas had 
been influencing legislation. The statute of Justinian 
definf^d certain justifiable causes of divorce. The 
woman was authorized when the man had been guilty 
of certain crimes, among which were murder, poison- 
ing, plotting against the government, fraud and vari- 
ous sorts of robbery, cruelty toward, or attempts on 
the life of his wife, intimacy with prostitutes and 
adultery. For somewhat similar causes a man could 
divorce the wife, but peculiar to her case were the of- 
fences of passing the night out of his house, or of 
visiting the theatre, circus, or other public place 
against his will. 

Some of the later laws prohibited remarriage to 
the party whose faults furnished grounds for the 
divorce, or who dissolved the union without reason. 

The Church persistently and strenuously fought 
against this freedom of divorce, which so alarmingly 
prevailed under the Roman empire. It at last suc- 
ceeded in imposing its views upon legislation. Not 
only did it considerably restrict the causes for which 
marriage could be dissolved, but the absolute sinful- 
ness of divorce was even maintained by the different 
councils, and when obtained according to the forms 
of the civil law, was condemned as a criminal offence 
by the fathers, and certain periods of penitential dis- 
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cipline were imposed upon members who availed 
themselves of the facilities held out by the law. 
Finally, in the twelfth century, the victory was com- 
.pletely achieved, and the civil law adopted the view 
of the canon or Church law, and prohibited all 
divorce. 

In very aggravated cases it would only separate 
the parties temporarily, the great object being to al- 
low them to come to mutual understanding and for- 
giveness ; but on no account to decree an absolute 
dissolution of the marriage, which was deemed im- 
possible while the Church held the marriage a sacred 
and inviolable union. These views were, of course 
held by the old common law of England, which would 
only grant total divorce, or divorce a vinculo matri- 
monii for some cause existing prior to the marriage. 

The divorce so granted was not really a dissolu- 
tion of the marriage ; for, according to the theory of 
the law, there was never a true marriage — ^it was a 
mere nullity ^ and void ab initio^ on account of pre- 
vious impediments such as we spoke of in a former 
chapter. 

There are two species of divorce recognized in 
legislation: one, the complete dissolution, known as 
divorce a vinculo matrimonii^ when the parties cease 
any longer to have the status of husband and wife ; 
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the other, the partial divorce, known as divorce, a 
mensa et thoro^ or divorce from bed and board, where 
the parties still have the status of husband and wife, 
with no power to form a new connection. The com- 
mon law would only grant the latter kind of divorce 
for a cause occvuring after marriage, which was com- 
formable to the view held by the Church, which 
wished to separate the parties only temporarily, in 
the hope they might be induced to come together 
again. Such was the state of the law in England till 
1857, >yhen an act of that year established a new 
court called "The Court for Divorces and Matri- 
monial Causes," Vith power to decree divorces for 
adultery against the wife and against the husband for 
incestuous adultery, for certain heinous crimes, or for 
adultery, coupled with such cruelty as without adul- 
tery would have entitled the wife to a divorce a 
mensa et thorOj or for adultery coupled with desertion 
without reasonable excuse for two years and upward. 
Before this, divorce was sometimes granted by a 
special act of Parliament, which many of our legisla- 
tures unfortunately took as a precedent. 

Our States having been settled by persons who 
held very diverse views upon religious tenets and 
practice, gave to their legislation on divorce that 
character and direction compatible with their relig- 
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ious ideas. The Puritans, who settled the New En- 
gland States, abandoning the strict Catholic view, 
granted divorce for adultery and desertion, which 
causes they believed were sufficient according to their 
interpretation of the New Testament Scriptures. The 
Catholics who settled in Maryland, of course, retain- 
ed the rigid views of the Church, as did also the 
Episcopalians, who settled in Virginia and South Caro- 
lina ; the latter State has been especially distinguish- 
ed for its rigid rule not granting a divorce for any 
cause whatever ; which, unfortunately, has not tend- 
ed to the promotion of the strictest morality, for the 
legislature has found it necessary to regulate by 
statute how large a proportion a married man may 
give of his property to his concubine.* It has thus 
happened that our divorce laws are exceedingly di- 
verse, there being no uniform rule as to the causes 
for which divorce may be granted. It would be, 
therefore, very tedious to give an abstract of the 
statutes pertaining to this subject in the different 
States ; all we can do is to point out some of the 
generally prevailing causes, with special reference to 
the law as it stands in New York. 

What these causes shall be, as justif)dng divorce, 
has given rise to as warm and prolonged discussion 

* Bishop : Marriage & Div., ch. i. § 38. 
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as any subject in the domain of legislation. The 
minds of men have also, on this subject, been con- 
stantly swayed and influenced by their peculiar pre- 
possessions on social and religious matters ; but no 
matter how radical or flippant may be the theories 
of a social reformer, he feels the gravity of the ques- 
tion ; and he, no less than the staunch conservative, 
pauses, before new experiments are made upon a 
compact which forms the very basis of organized so- 
ciety. It is, however, a fact that the subject is now 
regarded more as a matter of public policy than as 
one having a religious aspect. Inquiry is now made 
rather on the ends that marriage should subserve, 
than on any religious character with which it may 
be invested. Hence we shall find other causes ac- 
cepted in legislation as justifying divorce besides the 
two which some religious bodies deem sufficient ac- 
cording to Scripture authority. "Whom God hath 
joined together let no man put asunder" has been 
time and again, with authoritative warning, thrust in 
the faces of those who do not believe that two peo- 
ple are to be indissolubly bound in a connection, 
where one flagrantly by a course of vicious conduct 
acts so as to permanently defeat the happiness of the 
other ; who do not see that there is any wise, useful, 
or holy purpose served in keeping two together where 
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love and confidence give place to deadly hate and 
suspicion ; where home, that should be the centre of 
radiance arid truth, is turned into a covert for jarring 
interests and mutual jealousies. 

In this connection the words of Judge Simpson, 
in Griffin v. Griffin y^'' will be found most apposite ; — 
" It is the policy of the law," he says, " and necessary 
to the purity and usefulness of marriage that those 
who enter into it should regard it as a relation per- 
manent as their own lives ; its duration not depending 
on the whim and caprice of either, and only to be 
dissolved when the improper conduct of one of the 
parties (the other discharging the duties with fidelity, 
as far as practicable under the circumstances) shall 
render the connection wholly intolerable or inconsist- 
ent with the happiness or safety of the other." 

To ascertain these causes and properly adjust the 
interests of all parties is of all functions confided to 
legislation the most delicate and responsible. We 
have seen that the loose practice in dissolving the mar- 
riage relation in the Roman empire did not promote a 
higher morality ; nor, on the other hand, has the rigid 
rule of the French or South Carolina laws checked 
illicit connections — rather has it encouraged them. 
It should be, therefore, the strictest aim of legislation, 

* 8 B. Monroe, 120. 
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to grdnt a dissolution of marriage on such grounds 
alone as shall not offer a premium to marital incon- 
stancy, as not to give the slightest encouragement to 
ill-assorted or hasty marriages formed with the view 
of a mere transient connection, which if disagreeable, 
can be easily loosed. Equally should it be its aim 
not to rivet the union so that a wronged partner must 
bear intolerable wrong and have his or her happiness 
destroyed without any chance of getting rid of a con- 
nection that is endured with suffering and thought of 
with detestation. 

What then are the causes which justify a dissolu- 
tion of marriage } Of course individuals differ on 
these, as do the statutes of the several States. We, 
however, accept those laid down by Bishop in his 
work on ** Marriage and Divorce,"* as clearly justi- 
fiable ones ; and they are : adultery ; desertion, which 
practically breaks up the relation ; extreme cruelty, 
which renders cohabitation physically unsafe ; per- 
petual, perhaps temporary imprisonment for crime ; 
drunkenness, when it is confirmed, habitual and beast- 
ly. And it will be found that divorce, either com- 
plete or partial, is granted for one or other of these 
causes generally throughout the United States. 
There are other causes such as petty jealousies, bick- 

* Chap ii., 340. 
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erings, and incompatibilities of temper, which may ren- 
der the union extremely disagreeble ; but which 
should never be countenanced by law as sufficient to 
justify a separation. Once there is any inducement 
to dissolve the connection, the little suspicion, or 
ebullition of temper will no longer be repressed, but 
will rather be intensified, especially if a party finds the 
bonds too tight ; but when each is firmly convinced 
that law affords no means of releasing them from a 
union which they voluntarily assumed with the idea 
of each other's suitableness for life, then asperities of 
character will be smoothed, jarring interests will be 
reconciled, and cross purposes will yield to a more 
ready compliance with each other's ways and temper. 

We will now examine some of these causes separ- 
ately, and point out some places where they are jus- 
tifiable causes for divorce. 

It was formerly the practice in a good many States, 
as it is now in a few, for the legislature to dissolve a 
marriage on grounds it deemed sufficient ; but this 
practice became so abused, and its effects so per- 
nicious, that this special legislation is now prohib- 
ited by the constitutions of at least twenty-three of 
the States, and among them by that of New York, 
framed in 1846. Pennsylvania and Connecticut still 
adhere to this special legislation. 
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The most generally recognized cause for divorce 
is adultery, which now is sufficient to dissolve the 
marriage everywhere, and is the only cause arising 
after marriage for which a complete divorce will be 
granted in New York. As our law now stands, a bill 
for a divorce for adultery committed by either hus- 
band or wife can be entertained in three cases only. 
I. If the parties are inhabitants of the State at the 
time of the commission of the act. 2. If the marriage 
took place in this State, or the injured party be an 
actual inhabitant of the State, at the time of the of- 
fence and exhibiting the complaint. 3. If the act was 
committed in the State, and the injured party at the 
time of filing the bill be an actual inhabitant of the 
State.** The residence intended under this state- 
ment must be actual and in good faith.f 

In New York, when the charge is denied, the 
case is submitted to a jury, unless it be waived by 
the parties ; even when the charge is admitted a trial 
must be had, as the courts endeavor to prevent any 
collusion of the parties to obtain a divorce. In this 
case the facts are submitted to a referee, who inves- 
tigates and reports accordingly. In the complaint 
names, dates and places must be explicitly and dis- 
tinctly set forth, so as to enable the defendant to prop- 

* 2 Kent, 98. t 3 Edw. Ch., 550. 
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erly meet the charge.* During the time of inves- 
tigation it is proper and usual for the wife to apply 
and obtam aid to carry on the litigation, which is 
known as alimony pendente lite. This allowance is 
wholly in the discretion of the court, which will allow 
it even from the daily earnings of a husband of limit- 
ed means. It is favored liberally by the court where 
a husband has means. In one case this allowance 
was even granted to defray the expenses of a jour- 
ney for health and recreation.f The defendant in 
such a case usually puts in a defence on the ground 
of denial, recrimination, condonation, procurement, 
connivance or collusion, or neglect to prosecute after 
five years have elapsed, which in New York is a bar 
to the suit. Recrimination, as the title imports, is in 
the nature of a cross action, when the plaintifiF is 
charged with a similar ^ct. 

The action on this ground may be prevented be- 
cause the offence was condoned — that is, forgiven or 
overlooked, and this may be either established by 
proof express or implied, as when the parties volun- 
tarily cohabit after full knowledge of the oflFence. In 
the following case the suit was dismissed because of 
collusion. The husband had promised the wife to 
commit the offence, in order that she might obtain a 

* 2 Paige, io8. f Lyne v. Lyne^ 4 Sand£, 370. 
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divorce, and she consented to take the course point- 
ed out by him, which was to employ witnesses to 
watch him, and the offence was committed with this 
understanding.* Desertioiv is another general cause 
of divorce. In the various States the time is stated 
in statutes, which varies from one to five years. In 
one or two States there is no time specified. Under 
the New York statutes it is a ground for a partial 
divorce on the part of the wife. It must be a case 
of persistent desertion and refusal or neglect of the 
husband to provide for her.f 

Impriisonment for crime caused by the guilt of one 
of the parties, and preventing the fulfilment of con- 
jugal duties, is another of the general causes. In 
Massachusetts hard labor for five years or for life is 
a good ground for divorce, and no pardon has any 
effect on the sentence. In Vermont it is the same, 
except in the time of confinement, which is made to 
be three years or more. In New York, sentence to 
the State prison for life immediately dissolves the 
manriage, and a pardon of the person so sentenced 
does not restore that person to former conjugal rights.^ 

Neglect to provide for a wife's maintenance or 
support, lies between desertion and cruelty. In New 

♦ Toddy, Todd, I Prob. & Div., 121. 

t Hoflf. Rjep., 47. \ 2 Rev. Stat, 139, § 7. 

9 
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York a separation from bed and board is granted 
when there is a refusal of the husband to provide 
for her. 

Cruelty m some form or another is a ground for 
divorce, either complete or partial, in most all of the 
States. There is probably no code in any State in 
which it does not appear. In some it is described 
as " intolerable cruelty," " extreme cruelty ; " in New 
York as " cruelty and conduct rendering cohabitation 
unsafe for the wife," which is ground for a partial di- 
vorce, or divorce a mensa et thoro. It was thought 
at one time that the wife alone was entitled to a 
separation for this cause, but now it is settled the 
husband can be entitled also.^* But the husband can- 
not obtain it so easily : he must show that it is of an 
aggravated nature, and that it is improper for him to 
exercise his marital right to cohabit with her. 

In the case of Bebee v. Bebee,'\ a. husband brought 
a bill for a divorce from his wife on the ground of ex- 
treme cruelty. He alleged, that for the last few 
years, his wife had beaten and bruised him without 
good cause ; that she had many times seized him and 
pulled out his hair by the handful, and that he feared 
if he continued to live with her, his life would be en- 
dangered. The divorce was thereupon granted. 

* Perry v. Perry, 2 Paige, 501. f 10 Iowa, 133. 
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What shall form a case of cruelty so as to justify 
a separation has been at various times under discus- 
sion. It is evident it cannot be very exactly defined, 
as it must have many degrees and manifestations. 
One single act may not be sufficient of itself to cause 
the separation, whereas a repetition of such may be. 
In England it was decided that the cruelty must 
amount to an act of violence so as to endanger per- 
sonal health or safety, or reasonable apprehension of 
such violence.^ The following have been held acts 
of cruelty : — ^Words inflicting indignity and threat- 
ening pain ; the act of spitting on the wife deliber- 
ately and holding one's fist to her face in a menacing 
manner ; false and malicious charges against her 
chastity.f Also the wilful or reckless communication 
of some cutaneous disease. 

It would have been well had our States only es- 
tablished these as justifiable causes of divorce ; but 
unhappily the legislation of a good many has opened 
too easy a door to parties dissatisfied with their mari- 
tal duties to get rid of them, and in this way have 
given too much latitude and encouragement to con- 
jugal sinners. Thus in Connecticut a complete di- 
vorce is granted for adultery, intolerable cruelty, 
habitual intemperance, fraudulent contract, wilful 

♦ Eng. Law R., I Prob. & J3!iXou299. t ^ Hagg., 769. 
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absence for three years, and seven years' absence 
unheard of; and three years' residence is required 
after coming from another State before the appli- 
cant is entitled to apply. By a later law in Con- 
necticut divorces are allowed for: imprisonment of 
either party for life; bestiality or other infamous 
crime, involving violation of conjugal duty, impris- 
onment in State's prison ; or for any misconduct 
permanently destroying the happiness and defeating 
the purposes of the married relation,''^ This lat- 
itude given to judges has been here, as it has in 
Illinois, productive of lamentable mischief and fraud. 

The effect of the divorce may be (i), as to the 
support of the wife (2), as to custody of children (3), 
as to right of remarriage (4), as to its credit in 
another State. 

I. When the wife is the innocent party and pre- 
vails in the suit, an allowance is given her out of the 
husband's property which is termed alimony. It is 
common to grant a certain portion of the husband's 
income, commonly one-third, sometimes one-fourth. 
In case of Burr v. Burr^^ an annuity of ten 
thousand dollars was awarded. In that case the 
husband was worth half a million dollars. She 
has in addition, her dower in his lands, but in 

* Kent, ii. 105. t ^^ Paige, 2a 
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case she is the offending party, she loses her 
dower. When the divorce takes place on com- 
plaint of husband no allowance will be made to 
wife.* In case the husband is able and refuses to 
make the allowance, he can then be punished for a 
contempt of court. When the husband, to evade the 
payment of alimony, either in total or partial divorce, 
leaves the State, and the wife remains behind, an 
action may be brought in the United States Courts, 
since they then become citizens of different States. 

2. The evil and distressing effects of divorce, are in 
no instance so painfully and forcibly illustrated as in 
the conflicting claims of either parent to the custody 
and care of the children. It is on such an occasion 
we observe the strength of parental instinct and re- 
gard ; for we frequently find parties, who have done 
everything in their power to break up a connection 
that made their lives a misery to each other, cling 
with passionate attachment to the offspring of that 
connection. 

The courts are now called upon to adjust the 
most delicate and weighty interests ; and happily the 
law in modem times allows them a wise discretion. 
It lays down no rules to guide them in this discre- 
tion ; but the courts have invariably acted on the rule 

♦ Perry v. Perry ^ i Barb. Ch., 516. 
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of consulting the interests of the children rather than 
the gratification of the parents ; and no mutual agree- 
ment will have any controlling influence with the 
court as to the custody of the children.*^ 

It is also the rule to grant the successful parent 
the custody; and the unsuccessful parent might 
be granted permission to visit the child at certain 
stated times. In case the wife is entirely free from 
fault it would be the general course to make her 
the custodian.f And when the custody is given to 
the mother the court will make a provision for their 
maintenance out of the husband's property .$ 

By the common law, the husband has a para- 
mount right to the custody of the minor children in 
case of separation without divorce ; and this is the 
law here wherever it is not modified by statute. In 
New York, the courts are not obliged to follow in this 
respect the common law. It is provided, that if par- 
ties live apart without being divorced, and if there is 
any minor child, the wife, if an inhabitant of the 
State, may apply for a writ of habeas corpus , to have 
such child brought before the Supreme Court, which 
may award her the custody. 



* Cook V. Cook^ I Barb. Ch., 639 ; 3 Hill, 399. 
t Barrere v. Barrere^ 4 Johns. Ch., 187 ; Famsworth v. Richardson^ 
35 Maine, 267. 

% Bedell v. Bedell^ i Johns. Ch., 604. 1 2 Rev. Stat., 148. 
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3. There is in some States disability to marry 
again imposed on the guilty party, as in New York, 
where that party cannot remarry during the lifetime 
of the other: such marriage, if contracted in this 
State, is utterly void.* It is a misdemeanor, and 
punished as such, but is not polygamy. The rule 
is constantly evaded by parties who are divorced 
here resorting to other States where the prohibition 
cannot be in force. In a case where a man so di- 
vorced met a woman, and represented himself as a 
single man, and she, acting on the faith of his state- 
ment, married him, the marriage was declared utter- 
ly void, and she recovered damage for the injury to 
the amount of nine thousand doUars.f 

4. The treatment of this question is among the most 
difficult in the science of jurisprudence, as it takes 
us into the conflicting field of " private international 
law," where many principles are still undetermined. 
We should remember that divorce not being a matter 
of public right, as marriage which the law of nations 
recognizes everywhere, cannot be governed by the 
same principles of public law. Each nation will treat 
it according to its own municipal laws ; and as our 
States are so far foreign communities in respect to 

♦ Cropsy V. Cropsy^ i Kernan, 84. 
f Blossom V. Barrety 37 N. Y., 434. 
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each other's municipal laws, we shall therefore have 
the same difficulties to settle as we should were the 
question to arise between nations essentially different. 
It is a general principle of law, that a marriage valid 
where it is contracted is valid everywhere ; but the 
comity of nations has not yet established the principle 
that a divorce valid where it is obtained, is valid every- 
where. So it will frequently happen that a divorce 
obtained in one State may not be recognized in 
another. Thus in England, the courts had for a long 
time refused to admit the validity of a divorce ob- 
tained in Scotland by parties who were English and 
married in England. In Tovey v. Lindsay y^ the twelve 
judges decided that an English marriage could be dis- 
solved only by an act of parliament. However, later de- 
cisions do no't go so far as this ; but will recognize the 
divorce obtained in the foreign State, if the parties have 
been domiciled there in good faith, and have submitted 
to the jurisdiction of the court.f But if the court had 
only jurisdiction over one of the parties, the divorce 
would not be recognized as valid in England as well 
appeared in the case of Shaw v. Attorney GeneraL% 
In this case a married woman, whose original domicil 
was in England, and who married there, resided in 

* I Dow, 117. X Law R., 2 P. & D., 156. 

+ Warrender v. Warrender^ 9 Bligh, 89. 
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the United States for more than two years in the 
State of Iowa. She then petitioned the court in Iowa . 
on grounds sufficient to dissolve the marriage in 
England. There was no personal notice given to 
the husband, who never was within Iowa, and it was 
decided, that it was not a valid divorce according to 
English law. Indeed this is consonant to natural 
justice ; for it is clearly unjust to render judgment 
against one on whom no notice has been served. 
Such also is the view held in New York where in 
Borden v. Fitchy^ the court refused to admit a di- 
vorce where the wife was not within the jurisdiction 
of the court. The same has been held in Pennsylva- 
nia ;f indeed it must be a general rule of law. But 
if both parties submit to the jurisdiction of the court, 
and have the divorce legally granted, it is, as a general 
rule, held a valid divorce everywhere, according to the 
clause in the Constitution by which judgments in one 
State are to have the same credit in every other State. 

* 15 Johns., 112; McGiffertw. McGiffert^ 31 Barb., 69. 
f Bishop V. Bishops 6 Casey, 416. 



THE END. 
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